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Bill of Complaint (Original). 
To the Honorable E. E. CUSHMAN, Judge of the 
District Court of the United States, for the 
Western District of Washington: 


*Page-number appearing at foot of page of original certified Tran- 
script of Record. 


McClintic-Marshall Company et al. a 


McClintic-Marshall Company, a corporation or- 
ganized and existing under the laws of the State 
of Pennsylvania and a citizen of said state, brings 
this its bill agaist the Scandinavian-American 
Building Company, a corporation organized and 
existing under and by virtue of the laws of the 
State of Washington and a citizen of said state, 
Scandinavian-American Bank, a corporation or- 
ganized and existing under and by virtue of the laws 
of the State of Washigton and a citizen of said 
state, Ann Davis and R. T. Davis, Jr., as executors 
of the estate of R. T. Davis, deceased, R. T. Davis 
Jr., Lloyd Davis, Harry L. Davis, George L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, 
Hattie Davis Tennant, and Ann Davis, all citizens 
of the State of Washington, save Hattie Davis 
Tennant, who is a citizen of the [3] State of 
California, copartners doing business under the 
name and style of Tacoma Millwork Supply Com- 
pany, G. Wallace Simpson, a citizen of the State 
of Missouri, P. Claude Hay, State Bank Commis- 
sioner for the State of Washington, and a citizen 
of the said State of Washington, and Forbes P. 
Haskell, Deputy State Bank Commissioner for the 
State of Washington, and a citizen of the State of 
Washington, and thereupon your orator complains 
and says as follows: 

I. 

Your orator is a corporation duly organized and 
existing under and by virtue of the laws of the 
State of Pennsylvania and a citizen of said state. 

ane 

On information and belief the defendant Scan- 
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dinavian-American Building Company is a corpora- 

tion organized and existing under the laws of the 

State of Washington, and a citizen of said state. 
JOE). 

On information and belief the defendant Scandi- 
navian-American Bank is a corporation organized 
and existing under the laws of the state of Wash- 
ington and a citizen of said state. 

TV. 

On information and belief the defendants Ann 
Davis and R. T. Davis, Jr., as executors of the 
estate of R. T. Davis, deceased, R. T. Davis, Ur., 
Lloyd Davis, Harry L. Davis, George. L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, 
Hattie Davis Tennant and Ann Davis, constitute a 
copartnership, doing business in Tacoma, Wash- 
ington, under the name and style of Tacoma Mill- 
work Supply Company, and all of said named 
defendants, with the exception of Hattie Davis 
Tennant, are citizens of the State of Washington, 
and the said Hattie Davis Tennant is a citizen 
of the State of California. [4] 

Ne 

On information and belief the defendant G. 
Wallace Simpson is a citizen of the State of Mis- 
sourl. 

var 

The defendant P. Claude Hay is the duly ap- 
pointed, qualified and acting State Bank Commis- 
sioner for the State of Washington, and the defend- 
ant Forbes P. Haskell is the duly appointed, quali- 
fied and acting Deputy State Bank Commissioner 
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for the State of Washington, and the said P. Claude 
Hay and the said Forbes P. Haskell are citizens 
of the State of Washington. 

VII. 

Further your orator shows that the matter and 
said amount in the above-entitled action exceed, 
exclusive of cost, the sum or value of $3,000. 

Widue, 

That at all the times hereinafter and in this bill 
mentioned the defendant Scandinavian-American 
Building Company, a corporation, was and now is the 
owner of lots ten (10), eleven (11) and twelve (12), 
in block one thousand and three (1003) as the same 
are shown and designated upon a certain plat en- 
titled ‘‘Map of New Tacoma, W. T.’’ which was 
filed for record in the office of the auditor of Pierce 
County, Washington Territory, February 3, 1875. 

IX. 

That heretofore and on or about the Sth day of 
February, 1920, your orator, McClintic-Marshall 
Company, entered into a written contract with the 
defendant, Scandinavian-American Building Com- 
pay, a copy of which contract is hereto attached 
marked Exhibit ‘‘A,’’ made a part hereof, and 
prayed to be taken as such. 

x. 

That thereafter and in accordance with the terms 
of said contract your orator, between the said Sth 
day of February, [5] 1920, and October 21, 1920, 
delivered to the said Scandinavian-American Build- 
ing Company the structural steel called for in said 
contract, of the value of $263,437.54, no part of 
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which has ever been paid, save and except the sum 
of $86,805.17, and there was on the 24th day of 
December, 1920, and now is due to your orator for 
material so furnished to the said Scandinavian- 
American Building Company in accordance with 
the terms of said contract, the sum of $176,632.37, 
with interest at the rate of six per cent per annum 
on $45,820.66 from September 20, 1920, on $95,501 
from October 20, 1920, on $31,842.94 from Novem- 
ber 20, 1920, and on $3,465.76 from December 20, 
1920, said contract providing that the said Scandi- 
navian-American Building Company should pay 
to your orator the sum of ‘‘eighty-five per cent of 
the full value of each shipment on the 20th day 
of the month following date of such shipment, the 
remaining fifteen per cent thirty days thereafter,’’ 
and the dates from which interest is claimed being 
the 20th day of the month following date of ship- 
ment. 
XI. 

Further your orator shows that all of the material 
so sold and delivered by it to the Scandinavian- 
American Building Company was by the said de- 
fendant used in the erection of a certain sixteen- 
story building, situate upon the lands and premises 
hereinbefore described, said lands and premises 
being owned by the said Scandinavian-American 
Building Company as hereinbefore alleged, and all 
of said lands and premises were necessary for the 
construction and convenient use of said building. 

XII. 
Further your orator shows that on, to wit, the 
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24th day of December, 1920, there being due from 
said Scandinavian-American Building Company to 
your orator the sum of $176,632.37, with interest 
from the dates and on the amounts hereinbefore 
specified, [6] and it being without any security 
for the payment of said money, it duly filed and 
recorded with the County Auditor for Pierce 
County, Washington, being the county in which 
said property is situate, its claim of lien, duly veri- 
fied by oath, said lien being filed under and by 
virtue of section 1134, of Remington’s Codes and 
Statutes of the State of Washington, a copy of 
which said lien is hereto attached marked Exhibit 
‘*B,’’ made a part hereof, and prayed to be taken 
as such. Said lien was recorded by the auditor of 
Pierce County, Washington, in volume 15 of Liens, 
at page 613. 
SOE 

Further your orator shows that the defendants, 
Scandinavian-American Bank, a corporation, Ann 
Davis and R. T. Davis, Jr., as executors of the es- 
tate of R. T. Davis, deceased, R. T. Davis, Jr., Lloyd 
Davis, Harry L. Davis, George L. Davis, Maude A. 
Davis, Marie A. Davis, Ruth G. Davis, Hattie Davis 
Tennant, and Ann Davis, copartners doing business 
under the name and style of Tacoma Millwork Sup- 
ply Company, G. Wallace Simpson, P. Claude Hay 
and Forbes P. Haskell as State Bank Commissioner 
and Deputy State Bank Commissioner respectively, 
have or claim to have some right, title, lien or inter- 
est in and to said premises but whatever the nature 
of said right, title, interest or claim may be, if any, 
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the same is Junior, subsequent and inferior to the 
lien of the said complainant. 
JA. 

Further your orator shows and represents to the 
Court that it has been compelled to employ attorneys 
for the purpose of protecting and preserving its in- 
terest and enforcing its hen, and that it is entitled 
under and by virtue of section 1141 of Remington’s 
Codes and Statutes of the State of Washington, to 
the allowance of a reasonable attorneys fees, which 
it alleges and avers to be the sum of $15,000. [7] 

In consideration whereof, and forasmuch as your 
orator is remediless in the premises according to the 
strict rules of the common law, and can only have 
relief in a court of equity where matters of this kind 
are properly cognizable, your orator therefore prays 
the decree of this Honorable Court: 

1. That the defendants and each of them may 
be required to make answer respectively unto all 
and singular the matters hereinbefore stated and 
charged, as fully and particularly as if the same 
were herein expressed, and they thereunto particu- 
larly interrogated, but not under oath, answer un- 
der oath being hereby expressly waived. 

2. That your orator may have a judgment against 
the defendant Secandinavian-American Building 
Company for the sum of One Hundred Seventy-six 
Thousand Six Hundred Thirty-two and 37/100 Dol- 
lars ($176,632.37), with interest at the rate of six 
per cent per annum on $45,820.66, from September 
20, 1920, on $95,501, from October 20, 1920, on $31,- 
842.94 from November 20, 1920, on $3,465.76 from 
December 20, 1920, together with the further sum of 


ee 
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$15,000 as and for attorneys fees for the foreclosure 
of its said lien, and for all its costs and expenses 
herein incurred, and to be incurred, and that the 
same and the whole thereof be adjudged a first and 
valid lien against the lands and premises hereinbe- 
fore described. Further your orator prays that 
said lands and premises and the building thereon 
situated be adjudged and decreed to be sold in satis- 
faction of the amount so found due to your orator 
according to law and the practice of this court, and 
that the proceeds of such sale be applied in pay- 
ment of the costs of these proceedings and sale and 
reasonable attorneys fees in the sum of $15,000, and 
your said orator’s claim amounting to the sum of 
$176,632.37, besides interest as hereinbefore speci- 
fied. [8] 

Further your orator prays that said defendants 
and all persons claiming under them or either of 
them subsequent to the filing and recording of your 
orator’s lien in the office of the auditor of Pierce 
County, Washington, either as purchasers or en- 
cumbrancers, lienors or otherwise, may be barred 
and foreclosed of all right, claim or equity of re- 
demption in the said premises and every part 
thereof, and that it may have a judgment and exe- 
cution against the defendant, Scandinavian-Ameri- 
ean Building Company, for any deficiency which 
may remain after applying all the proceeds of the 
sale of said premises properly applicable to the 
satisfaction of its said judgment. That your orator 
or any other parties to this suit may become a pur- 
chaser at said sale, and that the officer executing 
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the sale shall execute and deliver the necessary con- 
veyaneces to the purchaser or purchaser, and that 
said purchasers or purchaser at said said sale may 
be let into the possession of said premises. 

3. That your orator may have such other and 
further relief in the premises as may be just and 
equitable, and as your Honor shall deem just. 

May it please your Honor to grant to your orator 
writs of subpoena, to be directed to the said defend- 
ants, Scandinavian-American Building Company, 
a corporation, Scandinavian-American Bank, a cor- 
poration, Ann Davis and R. T. Davis, Jr., as exe- 
cutors of the estate of R. T. Davis, deceased, R. T. 
Davis, Jr., Lloyd Davis, Harry L. Davis, George L. 
Davis, Maude A. Davis, Marie A. Davis, Ruth G. Da- 
vis, Hattie Davis Tennant, and Ann Davis, copart- 
ners doing business under the firm name and style of 
Tacoma Millwork Supply Company, G. Wallace 
Simpson, P. Claude Hay, as State Bank Commis- 
sioner, for the State of Washington, and [9] 
Forbes P. Haskell as Deputy State Bank Commis- 
sioner for the State of Washington, therein and 
thereby commanding them and each of them at a 
certain time and under a certain penalty therein to 
be named to be and appear before your Honor in 
this Honorable Court, then and there severally to 
answer all and singular the matter aforesaid, but. 
not under oath, answer under oath being hereby ex- 
pressly waived, and to stand to and abide and per- 
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form such other and further orders or decrees as to 
vour Honor shall seem meet. 
McCLINTIC-MARSHALL COMPANY, a 
Corporation. 
By ELMER M. HAYDEN, 
MAURICE A. LANGHORNE, 
F. D. METZGER, 
Attorney for Complainant. [10] 


Exhibit ‘‘A.’’ 

This AGREEMENT, made this 5th day of Feb- 
ruary, 1920, by and between McClintic-Marshall 
Company of Pittsburgh, Pennsylvania Corporation, 
hereinafter termed the CONTRACTOR, and Scan- 
dinavian-American Building Co., Tacoma, Wash- 
ington, hereinafter termed the PURCHASER, 

WITNESSETH, That in consideration of the 
mutual promises hereinafter stated, the parties 
hereto mutually agree as follows: 

ARTICLE I. The Contractor agrees to furnish 
and deliver, f. 0. b. cars, their works present rate 
of freight allowed to Tacoma, Washington, exclu- 
sive of spotting, switching or other delivery 
charges, the structural steelwork for the Scandi- 
navian-American Bank Building located at Pacifie 
Ave. and Eleventh Street, Tacoma, Washington, in 
accordance with the plans Job No. 148 Sheets 1 
to 4 inclusive and 8 to 10 and specifications cover- 
ing Steel and Iron Work as prepared by Frederick 
Webber, Architect and Engineer, 403 Morris Bldg., 
Po. Pa. 
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Quality of material and workmanship and de- 
tails of construction not specifically provided for 
are to be in accordance with the Standard Specifica- 
tions of the Contractor for work of this Character. 

ARTICLE IL. The contractor agrees to begin 
shipment of the material within 60 days and to 
make complete shipment of the material with 
120 days after the date of this Agreement, 
provided all the required data are furnished by 
the Purchaser to the Contractor within 5 days 
after the date of this Agreement, and provided 
further, that the Contractor is not obstructed or 
delayed by any act, neglect or default of the Pur- 
chaser or their employees or agents or by the Roll- 
ing Mulls, Transportation, Strikes, Fire, Storms, 
Floods or other causes beyond the reasonable con- 
trol of the Contractor. [11] 

The Purchaser agrees to accept delivery of ma- 
terial when forwarded from Contractor’s works 
or upon transfer of title to pay for said material 
as though it had been delivered under the terms of 
the contract and to reimburse the Contractor for 
any expense it may incur in storing, caring for and 
rehandling the same. 

ARTICLE III. The Purchaser agrees to furnish 
the Contractor with complete and final data for the 
work within five (5) days after the date of the 
Agreement. 

ARTICLE IV. Upon written request, the Con- 
tractor shall provide, at such times and places as 
will least interfere with its operations, facilities 
for the inspection of the work by the Purchaser, 
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but the Contractor assumes no liability for injuries 
sustained by the Inspector, except injuries due to 
the gross negligence or willful default of the Con- 
tractor. Any material condemned by the Inspector 
which is not in accordance with the plans and specifi- 
cations and is, on this account, unsuitable for the 
purpose intended, will be replaced by other and 
suitable material. Any rejection of plain material 
by the Inspector must be made before shipment 
from the Rolling Mill and any rejection of fin- 
ished material on account of workmanship must 
be made before shipment from the Contractor’s 
works. 

ARTICLE V. In consideration of the faithful 
execution of the work above specified to be per- 
formed by the Contractor, the Purchaser hereby 
promises and agrees to pay to the Contractor the 
sum of five nine-tenths cents (5.9¢) per pound f. o. b. 
their works present rate of freight allowed to Ta- 
coma, Washington, exclusive of spotting, switch- 
ing or other delivery charges. If freight rates or 
taxes are increased before shipment is made the 
Purchaser is to reimburse the Contractor for such 
extra freight and tax paid. In funds current at 
par in Pittsburgh, or New York City as follows: 
85% of the full value of each shipment on the 20th 
day of the month following date of such shipment, 
remaining 15% thirty days thereafter. [12] 

ARTICLE VI. Failure by the Purchaser to make 
payments at the times stated in this Agreement 
shall give the Contractor the right to suspend work 
until payment is made, or, at his option, after 
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thirty (80) days notice in writing, should the Pur- 
chaser continue in default, to terminate this con- 
tract and recover the price of all work done and 
material provided and all damages sustained; and 
such failure to make payments at the time stated 
shall be a bar to any claim by the Purchaser against 
the Contractor for delay in completion of the work. 

ARTICLE VII. No alteration shall be made in 
the work except upon written order of the Pur- 
chaser or his authorized representative, and the 
amount to be paid by the Purchaser or allowed by 
the contractor on account of such alterations is to 
be agreed upon within ten days from date of same. 
Unless otherwise agreed upon, additional work will 
be charged by the Contractor at exact cost to the 
Contractor plus Fifteen (15%) per cent, for profit. 

ARTICLE VIII. Should the Contractor at any 
time refuse or neglect to carry on the work with 
promptness and diligence, or fail in the perform- 
ance of any of the agreements herein contained, 
the Purchaser, if not in default, shall be at liberty, 
after ten days written notice to the Contractor, to 
provide any such labor or materials, and to de- 
duct the cost thereof from any money then due or 
thereafter to become due to the Contractor under 
this contract. 

ARTICLE JX. Jf at any time there shall be 
found established evidence of any len or claim 
for which the Purchaser might be held lable aris- 
ing out of any work or materials furnished by the 
Contractor, the Purchaser, upon presenting such 
evidence to the Contractor, may retain out of any 
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payment due or to become due an amount suffi- 
cient to indemnify them against such lien or claim, 
until it has been settled or discharged or until the 
Contractor furnishes to the Purchaser an indem- 
nity bond, equal in amount to said lien or claim. 
[13] 

ARTICLE X. It is also further agreed between 
the parties hereto that any dispute whatsoever 
growing out of. this Agreement shall be referred 
to three Arbitrators, one to be appointed by each 
of the parties to this Agreement and the third by 
the two thus chose. Each Arbitrator shall be quali- 
fied by experience in Engineering and Contracting 
to perform the duties assigned to him. The deci- 
sion of any two of these shall be final and binding, 
and each of the parties to this agreement shall pay 
one-half the expense of such reference. 

IN WITNESS WHEREOF the Parties hereto 
have executed the Agreement at Pittsburgh, Pa., 
the day and year first above written. Executed in 
duplicate. 

SCANDINAVIAN-AMERICAN BLDG. CO. 
By CHARLES DRURY, Prest. 
J. V. SHELDON, Secy. 
McCLINTIC-MARSHALL COMPANY. 
C. D. MARSHALL, 
President. 
Witness : 
GCG. EAYEOR. 


Filed in the United States District Court, West- 
ern District of Washington, Southern Division. 
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Jan. 18, 1921, 3:00 P. M. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [14] 


Exhibit ‘‘B.”’ 
““McCLINTIC-MARSHALL COMPANY, a Cor- 
poration, 
Claimant, 
VS. 


SCANDINAVIAN-AMERICAN BUILDING 
COMPANY, a Corporation. 


NOTICE OF CLAIM OF LIEN. 

Notice is hereby given that on the 22d day of 
May, 1920, McClintic-Marshall Company, a cor- 
poration duly organized and existing under and by 
virtue of the laws of the state of Pennsylvania, 
having its principal office in the city of Pittsburgh, 
in said state, at the request and instance of the 
Scandinavian-American Building Company, a cor- 
poration duly organized and existing under and 
by virtue of the laws of the State of Washington 
with its principal place of business at Tacoma, 
commenced to furnish material to the said Scan- 
dinavian-American ‘Building Company to be used 
upon and in the construction of a certain building 
situate on and covering the whole of lots ten (10), 
eleven (11) and twelve (12) block 1003 as the same 
are shown and designated upon a certain plat en- 
titled ‘‘Map of New Tacoma, W. T.,’’ which prop- 
erty the owner or reputed owner is Scandinavian- 
American Building Company, the furnishing of 
which material ceased on October 21st, 1920. 
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That said material so furnished by claimant to 
the Scandinavian-American Building Company, a 
corporation, was of the value of $263,437.54, upon 
which amount said Scandinavian-American Build- 
ing Company, a corporation, is entitled to a credit 
of $86,805.17, and there is now due and owing 
claimant the sum of $176,632.37, besides interest 
at the rate of 6% per annum on $45,820.66 from 
September 20th, 1920, interest at the [15] rate of 
6% per annum on $95,501.00 from October 20th, 
1920, interest at the rate of 6% per annum on 
$31,842.94 from November 20, 1920, and interest 
at the rate of 6% per annum on $3,465.76 from 
December 20th, 1920. 

And the undersigned claims a lien upon the 
property herein described for said sum of $176,- 
632.37, together with interest at the rate of 6% 
per annum on the amounts herein specified. 

McCLINTIC-MARSHALL COMPANY a 


Corporation, 
Claimant. 
By HAYDEN, LANGHORNE & METZ- 
GER, 


Its Attorneys. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Bivision. Jian. 18, 1921. EF. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [16] 
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Motion to Dismiss Bill of Complaint. 


Come now the Scandinavian-American Building 
Company, a corporation, Scandinavian-American 
Bank, a corporation, Claude P. Hay, as State Bank 
Commissioner for the State of Washington, and 
Forbes P. Haskell, as Deputy State Bank Commis- 
sioner of the State of Washington, defendants 
above named, and each and every one of them 
severally moves that the bill of complaint in 
the above-entitled suit and the whole thereof be 
dismissed, because the facts therein stated are not 
sufficient to constitute a valid cause of action in 
equity against the defendants, either severally or 
jointly with the other defendants in the following 
respects and each of them. [17] 

I. 

It appears from the bill of complaint that’ this 
court has no jurisdiction to hear and determine this 
suit. 

IT. 

The bill of complaint does not state facts suffi- 
cient to constitute a valid cause of action against 
these defendants, or either of them, either severally 
or jointly with the other defendants, 

sae. 

There is a nonjoinder of necessary parties plain- 
tiff, in that all of the persons interested in the sub- 
ject matter of the controversy and who may be in- 
terested with the complainant herein, are not joined 
as plaintiffs in the action. 
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IV. 

There is a nonjoinder of necessary parties in that 
all of the persons adversely interested to the com- 
plainant are not made defendants, in that there are 
a great many lien claimants who have valid and 
existing claims against the defendant, Scandinavian- 
American Building Company, who have an interest 
in the said suit adversely to the complainant herein. 

V. 

The bill of complaint shows that the lien claimed 
by the complainant herein is claimed to exist under 
and by virtue of Section 1134 of Remington’s Codes 
and Statutes of the State of Washington, and these 
defendants say that under and by virtue of said 
Codes and Statutes of said State, there can be main- 
tained but one cause of action for the foreclosure 
of any lien or liens upon the building in [18] con- 
troversy in this suit. That there are many len 
claimants whose claims against the defendant Scan- 
dinavian-American Building Company, are less than 
the sum of $3,000.00 and that by reason thereof this 
court has no jurisdiction to determine the matter in 
controversy. 

VI. 

The bill of complaint shows that the claim of the 
complainant is based upon a certain contract be- 
tween said complainant and the defendant Scandi- 
navian-American Building Company, a copy of 
which contract is attached to said complaint, marked 
Exhibit ‘‘A,’’ and made a part thereof, and that by 
the terms of said contract it was expressly provided 
as follows: 
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‘*Tt is also further agreed between the parties 
hereto that any dispute whatsoever growing out 
of this Agreement shall be referred to three 
Arbitrators, one to be appointed by each of the 
parties to this agreement, and the third by the 
two thus chosen. Each arbitrator shall be qual- 
ified by experience in Engineering and Con- 
tracting to perform the duties assigned to him. 
The decision of any two of these shall be final 
and binding, and each of the parties to this 
agreement shall pay one-half of the expense of 
such reference.”’ 

A meritorious dispute growing out of said con- 
tract arose between the complainant and the defend- 
ant, Scandinavian-American Building Company, 
and that said defendant, Scandinavian-American 
Building Company demanded an arbitration of the 
matters in dispute, and that the complainant failed 
and refused to arbitrate the said matters in dispute, 
and that by reason of said failure the said com- 
plainant [19] is without authority in law or equity 
to maintain and is estopped from maintaining this 
Suis 

GUY E. KELLY, 

THOS. MacMAHON, 

F. D. OAKLEY, 

Solicitors for the Above-named Defendants, Scandi- 

navian-American Building Company, Scandi- 
navian-American Bank, Claude P. Hay, Bank 
Commissioner, and Forbes P Haskell, Deputy 
Bank Commissioner. 
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[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Feb. 7, 1921. F. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [20] 


Order Denying Motion to Dismiss Bill of Complaint. 

Came on this cause to be heard on the 14th day of 
February, 1921, upon the motion of the defendants 
Scandinavian-American Building Company, a cor- 
poration, and Scandinavian-American Bank, a cor- 
poration, P. Claude Hay, as State Bank Commis- 
sioner for the State of Washington, and Forbes 
P. Haskell, as Deputy State Bank Commissioner 
for the State of Washington, to dismiss the bill of 
complaint upon the grounds set forth and recited in 
their motion heretofore filed, Frank D. Oakley, 
Esquire, appearing on behalf of said named defend- 
ants, and Maurice A. Langhorne of Hayden, Lang- 
horne & Metzger, appearing in behalf of the com- 
plainant, and in opposition thereto. 

After argument of counsel, the Court being fully 
advised in the premises, IT IS NOW ORDERED, 
ADJUDGED AND DECREED, AND THIS 
DOES ORDER, ADJUDGE AND. DECREE that 
said motion to dismiss so filed on behalf of said de- 
fendants, be and the same is hereby denied and 
overruled. 

To the ruling of the Court in denying the motion 
to dismiss Frank D. Oakley, Esq., of counsel for 
the defendants, duly excepted, and his exception is 
hereby allowed. 
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Done in open court this 17th day of February, 
2, 
EDWARD E. CUSHMAN, 
District Judge. [21] 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Feb, 17, 1921. EK. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [22] 


————— 


Order Permitting Plaintiff to File Amended 
Complaint. 

Upon stipulation of counsel for the complainant 
and of counsel for all the defendants who have ap- 
peared herein— 

IT IS ORDERED that complainant have leave 
to file and serve an amended bill of complaint 
herein, joining as parties thereto all persons, firms 
and corporations who have filed or claim liens 
against the property described in the complaint 
since the filing of the original bill of complaint 
herein. 

Done in open court this 22 day of April, 1921. 

EDWARD E. CUSHMAN, 
District Judge. 


| Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Apr. 22, 1921. F. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [23] 
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Amended and Supplemental Bill of Complaint. [24 


To the Honorable EDWARD E. CUSHMAN, 
Judge of the District Court of the United 
States, for the Western District of Washington, 
Southern Division: 

MeClintic-Marshall Company, a corporation, or- 
ganized and existing under the laws of the State of 
Pennsylvania, and a citizen of said state, by leave 
of court first had and obtained, brings this, its 
amended and supplemental bill of complaint against 
the Scandinavian-American Building Company, a 
corporation organized and existing under and by 
virtue of the laws of the State of Washington, and a 
citizen of said state, Scandinavian-American Bank, 
a corporation, organized and existing under and by 
virtue of the laws of the State of Washington, and 
a citizen of said state, Ann Davis and R. T’. Davis, 
Jr., as executors of the estate of R. T. Davis, de- 
ceased, R. T. Davis, Jr., Lloyd Davis, Harry L. 
Davis, George L. Davis, Maude A. Davis, Marie A. 
Davis, Ruth G. Davis, Hattie Davis Tennant, and 
Ann Davis, all citizens of the State of Washington, 
save Hattie Davis Tennant who is a citizen of the 
State of California, copartners doing business 
under the name and style of Tacoma Millwork Sup- 
ply Company, G. Wallace Simpson, a citizen of the 
State of Missouri, P. Claude Hay, State Bank Com- 
missioner for the State of Washington and a citi- 
zen of said State of Washington, and Forbes P. 
Haskell, Deputy State Bank Commissioner for the 


Ce Forbes P. Haskell et al. vs. 


State of Washington and a citizen of the State of 
Washington, Savage-Scofield Company, a corpora- 
tion organized and existing under and by virtue of 
the laws of the State of Washington and a citizen 
of said state, Puget Sound Iron & Steel Works, a 
corporation organized and existing under and by 
virtue of the laws of the State of Washington and a 
citizen of said state, HK. E. Davis & Company, a cor- 
poration organized and existing under and by vir- 
tue of the laws of the State of Washington and a 
citizen of said state, St. Paul & Tacoma Lumber 
Company, a corporation organized and existing 
under and by virtue of the laws of the State of 
Washington and a citizen of said state, Far West 
Clay Company, a corporation organized and exist- 
ing under and by virtue of the laws of the State of 
Washington and a citizen of said state, Henry 
Mohr Hardware Company, Inc., a corporation or- 
ganized and existing under and by virtue of the 
laws of the State of Washington and a citizen of 
said state, Hune & Mottet, a corporation organized 
and existing under and by virtue of the laws of the 
State of Washington and a citizen of said state, 
Edward Miller Cornice & Roofing Company, a cor- 
poration organized and existing under and by virtue 
of the laws of the laws of the State of Washington 
and a citizen of said state, Washington Brick Lime 
& Sewer Company, a corporation organized and ex- 
isting under and by virtue of the laws of the State 
of Washington and a citizen of said state, Otis 
Elevator Company, a corporation organized and 
existing under and by virtue of the laws of the 
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State of New Jersey and a citizen of said state, and 
duly admitted to do business in the State of Wash- 
ington by virtue of having complied with the laws 
of said State of Washington relative to foreign 
corporations, United States Machine & Engineering 
Company, a corporation organized and existing un- 
der and by virtue of the laws of the State of Wash- 
ington and a citizen of said state, Colby Star Manu- 
facturing Company, a corporation organized and 
existing under and by virtue of the laws of the 
State of Washington and a citizen of said state, 
Tacoma Shipbuilding Company, a corporation or- 
ganized and existing under and by virtue of the 
laws of the State of Washington and a citizen of said 
state, Crane Company, a corporation organized and 
existing under and by virtue of the laws of the 
State of Illinois and a citizen of that state, but ad- 
mitted to do business in the State of Washington 
by virtue of having complied with the laws of said 
State of Washington, relative to foreign corpora- 
tions, Ben Olson Company, a corporation organized 
and existing under and by virtue of the laws of the 
State of Washington, and a citizen of said state, 
H. C. Greene doing business as H. C. Greene Iron 
Works, citizen of the State of Washington, Carl 
Gebbers and Fred S. Haines, copartners doing busi- 
ness under the firm name and style of Ajax Electric 
Company, both citizens of the State of Washington, 
S. O. Matthews and Frank L. Johns, copartners 
doing business under the firm name and style of 
City Lumber Agency, both citizens of the State of 
Washington, J. D. Mullins doing business as J. D. 
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Mullins Bros., a citizen of the State of Washington, 
S. J. Pritchard and C. H. Graves, copartners doing 
business as P. & G. Lumber Company, both citizens 
of the State of Washington, Morris Kleiner doing 
business as Liberty Lumber & Fuel Company, a 
citizen of the State of Washington, J. A. Soderberg 
doing business as West Coast Monumental Com- 
pany, a citizen of the State of Washington, Theodore 
Hedlund doing business as Atlas Paint Company, 
a citizen of the State of Washington, F. W. Madsen, 
Gustaf Jonasson, N. A. Hansen, A. J. Van Buskirk, 
C. W. Crouse, F. L. Swain, D. A. Trolson, Fred 
Gustafson, E. Scheibal, Paul Scheibal, F. J. Kazda, 
W. Domnellan, P. Hagstrom, Arthur Purvis, Roy 
Farnsworth, C. B. Dustin, L. J. Pettifer, Charles 
Bond, L. H. Broten, W. Canaday, L. R. Lilly, F. 
McNair, Dave Shields, Ed Lindberg, Joe Tikalsky, 
FH. Mente, C. Gustafson, George Larson, F. Marcel- 
lino, M. Swanson, William Griswold, C. E. Olson, 
C. I. Hill, Emil Johnson, C. Peterson, Earl Whit- 
ford, F. A. Fetterly, Thomas S. Short; Robert M. 
Davis and Frank C. Neal, copartners doing business 
under the firm name and style of Davis & Neal, 
Sherman Wells, Carl J. Gerringer, George Ger- 
ringer, F. R. Schoen, A. W. Aufang, C. H. Boe- 
decker, William L. Owen, F. N. Bergen, F. H. God- 
frey, and W. E. Morris, all of whom are citizens and 
residents of the State of Washington, and thereupon 
vour orator complains and says, as follows, to wit: 
[25] 
ile 
Your orator is a corporation duly organized and 
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existing under and by virtue of the laws of the 
State of Pennsylvania and a citizen of said state. 
II. 

On information and belief the defendant Scand- 
inavian-American Building Company is a corpora- 
tion organized and existing under the laws of the 
State of Washington, and a citizen of said state, and 
a resident of the southern division of the Western 
District of Washington. 

as 

On information and belief the defendant Seandi- 
navian-American Bank is a corporation organized 
and existing under the laws of the State of Wash- 
ington, and a citizen of said state, and a resident of 
the southern division of the western district of the 
State of Washington. 

IV. 

On information and belief the defendants Ann 
Davis and R. T. Davis, Jr., as executors of the 
estate of R. T. Davis, deceased, R. T. Davis, Jr., 
Lloyd Davis, Harry L. Davis, George L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, 
Hattie Davis Tennant and Ann Davis, constitute 
a copartnership, doing business in Tacoma, Wash- 
ington, under the name and style of. Tacoma Mill- 
work Supply Company, and all of said named de- 
fendants with the exception of Hattie Davis 
Tennant, are citizens of the State of Washington, 
and the said Hattie Davis Tennant is a citizen of 
the State of California. 

V. 
On information and belief the defendant G. Wal- 


28 Forbes P. Haskell et al. vs. 


lace Simpson is a citizen of the State of Missouri. 
VI. 

The defendant P. Claude Hay. is the duly ap- 
pointed, qualified and acting State Bank Commis- 
sioner for the State of Washington, and the defend- 
ant Forbes P. Haskell is the duly appointed, 
qualified and acting Deputy State Bank Commis- 
sioner for the State of Washington, and the said 
P. Claude Hay and the said Forbes P. Haskell are 
citizens of the State of Washington. 

SDL, 

On information and belief the defendants Sav- 
age-Scofield Company, Puget Sound Iron & Steel 
Works, E. E. Davis & Company, St. Paul and 
Tacoma Lumber Company, Far West Clay Com- 
pany, Henry Mohr Hardware Company, Inc., Hunt 
& Mottet, Edward Miller Cornice & Roofing Com- 
pany, Washington Brick Lime & Sewer Company, 
United States Machine & Engineering Company, 
Colby Star Manufacturing Company, Tacoma Ship- 
building Company, and Ben Olson Company, are all 
corporations organized and existing under the laws 
of the State of Washington and citizens of said 
state. 

VITI. 

On information and belief the defendant Otis 
Elevator Company is a corporation, duly organized 
and existing under and by virtue of the laws of the 
State of New Jersey and a citizen of the state, 
but has been admitted to do business in the State 
of Washington by virtue of having complied with 
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the laws of the State of Washington relative to 
foreign corporations. 
TX. 

On information and belief the defendant Crane 
Company is a corporation, duly organized and ex- 
isting under and by virtue of the laws of the State 
of Illinois and a citizen of said state, but has been 
admitted to do business in the State of Washington 
by virtue of having complied with the laws of said 
State of Washington relative to foreign corpora- 
tions. 

ie 

On information and belief the defendant H. C. 
Greene, doing business as H. C. Greene Iron 
Works, the defendant J. D. Mullins, doing business 
as J. D. Mullins Bros., 8. D. Matthews and Frank 
L. Johns, a copartnership doing business under 
the name of City Lumber Agency, Carl Gebbers 
and Fred S. Haines, copartners doing business 
under the firm name and style of Ajax Electric 
Company, Robert M. Davis and Frank C. Neal, 
copartners doing business under the firm name and 
style of Davis & Neal, 8. J. Pritchard and C. H. 
Graves, copartners doing business as P. & G. 
Lumber Company, Morris Kleiner doing business 
as Liberty Lumber & Fuel Company, J. A. Soder- 
berger doing business as West Coast Monumental 
Company, Theodore Hedlund doing business as the 
Atlas Paint Company, are all Citizens of the State 
of Washington and residents of the southern divi- 
sion of the western district of Washington. [26] 
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XI. 

On information and belief the defendants F. W. 
Madsen, Gustaf Jonasson, N. A. Hanson, A. J. 
Van Buskirk, C. W. Crouse, F. L. Swain, D. A. 
Trolson, Fred Gustafson, E. Scheibal, Paul Schei- 
bal, F. J. Kazda, W. Donnellan, P. Hagstrom, 
Arthur Purvis, Roy Farnsworth, C. B. Dustin, L. 
J. Pettifer, Charles Bond, L. H. Broten, W. 
Canaday, L. R. Lilly, F. McNair, Dave Shields, Ed 
Lindberg, Joe Tikalsky, F. Mente, C. Gustafson, 
George Larson, F. Marcellino, M. Swanson, William 
Griswold, C. E. Olson, C. I. Hill, Emil Johnson, 
C. Peterson, Earl Whitford, F. A. Fetterly, Thomas 
S. Short, Sherman Wells, Carl J. Gerringer, George 
Gerringer, F. R. Schoen, A. W. Aufang, C. H. 
Boedecker, William L. Owen, F. N. Bergren, F. 
‘H. Godfrey and W. E. Morris are each and every 
one of them citizens of the State of Washington 
and residents of the southern division of the west- 
ern district of Washington. 

XII. 

Further your orator shows that the matter and 
amount in the above-entitled action exceed, ex- 
clusive of cost, the sum or value of $3,000. 

XITTI. 

That at all the times hereinafter and in this bill 
mentioned the defendant Scandinavian-American 
Building Company, a corporation, was and now is 
the owner of lots ten (10), eleven (11) and twelve 
(12), in block one thousand and three (1003), as 
the same are shown and designated upon a certain 
plat entitled ‘‘Map of New Tacoma, W. T.,’’ which 
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was filed for record in the office of the auditor of 
Pieree County, Washington Territory, February 
31, dhe ise 

Eas 

That heretofore and on or about the 5th day of 
February, 1920, your orator, MeClintic-Marshall 
Company, entered into a written contract with the 
defendant Scandinavian-American Building Com- 
pany, a copy of which contract is hereto attached 
marked Exhibit ‘‘A,’’ made a part hereof, and 
prayed to be taken as such. 

XV. 

That after and in accordance with the terms of 
said contract your orator between the said 5th day 
of February, 1920, and October 21, 1920, delivered 
to the said Scandinavian-American Building Com- 
pany the structural steel called for in said contract, 
of the value of $263,437.54, no part of which has 
ever been paid save and except the sum of $86,805.17, 
and there was on the 24th day of December, 1920, 
and now is due to your orator for material so 
furnished to the said Scandiuavian-American 
Building Company in accordance with the terms 
of said contract, the sum of $176,632.37, with in- 
terest at the rate of six per cent per annum on 
$45,820.66 from September 20, 1920, on $95,501.00 
from October 20, 1920, on $31,842.94 from November 
20, 1920, and on .$3,465.76 from December 20, 1920, 
said contract providing that the said Scandinavian- 
American Building Company should pay to your 
orator the sum of ‘‘eighty five per cent of the full 
value of each shipment on the 20th day of the 
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month following date of such shipment, the remain- 

ing fifteen per cent thirty days thereafter,’’ and 

the dates from which interest is claimed being the 

20th day of the month following date of shipment. 
V1. 

Further your orator shows that all of the mate- 
rial so sold and delivered by it to the Scandinavian- 
American Building Company was by the said de- 
fendant used in the erection of a certain sixteen 
story-building, situate upon the lands and premises 
hereinbefore described, said lands and premises being 
owned by the said Scandinavian-American Building 
Company as hereinbefore alleged, and all of said 
lands and premises were necessary for the construc- 
tion and convenient use of said building. 

XVII. 

Further your orator shows that on, to wit, the 
24th day of December, 1920, there being due from 
said ScandinaviantAmerican Building Company 
to your orator the sum of $176,632.37 with interest 
from the dates and on the amounts hereinbefore 
specified, and it being without any security for the 
payment of said money, it duly filed and recorded 
with the County Auditor for Pierce County, Wash- 
ington, being the county in which said property 
is situate, its claim of lien, duly verified by oath, 
said lien being filed under and by virtue of section 
1134 of Remington’s Codes and Statutes of the 
State of Washington, a copy of which said lien is 
hereto attached marked Exhibit ‘B,’’ made a part 
hereof, and prayed to be taken as such. Said lien 
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was recorded by the auditor of Pierce County, 
Washington, in volume 15 of liens at page 613. 
XVITI. 

Further your orator shows that the defendants 
Scandinavian-American Bank, a corporation, Ann 
Davis and R. T. Davis, Jr., as executors of the estate 
of R. T. Davis, deceased, R. [27] 'T. Davis, Jr., 
Lloyd Davis, Harry L. Davis, George L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, 
Hattie Davis Tennant and Ann Davis, copartners 
doing business under the name and style of Tacoma 
Millwork Supply Company, G. Wallace Simpson, 
P. Claude Hay and Forbes P. Haskell as State 
Bank Commissioner and Deputy State Bank Com- 
missioner, respectively, and Savage-Scofield Com- 
pany, a corporation, Puget Sound Iron & Steel 
Works, a corporation, E. E. Davis & Company, 
a corporation, St. Paul & Tacoma Lumber Company, 
a corporation, Far West Clay Company, a corpora- 
tion, Henry Mohr Hardware Company, Ine., a cor- 
poration, Hunt & Mottet, a corporation, Edward 
Miller Cornice & Roofing Company, a corporation, 
Washington Brick Lime & Sewer Company, a cor- 
poration, Otis Elevator Company, a corporation, 
United States Machine & Engineering Company, 
a corporation, Colby Star Manufacturing Com- 
pany, a corporation, Tacoma Shipbuilding Com- 
pany, a corporation, Crane Company, a corpora- 
tion, and Ben Olson Company, a corporation, H. 
C. Greene doing business as H. C. Greene Iron 
Works, Carl Gebbers and Fred 8. Taines, ¢o- 
partners doing business under the firm name and 
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style of Ajax Electric Company, S. O. Matthews and 
Frank L. Johns, copartners doing business under 
the firm name and style of City Lumber Agency, 
J. D. Mullins doing business as J. D. Mullins Bros., 
S. J. Pritchard and C. H. Graves, copartners doing 
business as P. & G. Lumber Company, Morris 
Kleiner doing business as Liberty Lumber & Fuel 
Company, J. A. Soderberg doing business as West 
Coast Monumental Company, Theodore Hedlund 
doing business as Atlas Paint Company, F. W. 
Madsen, Gustaf Jonasson, N. A. Hansen, A. J. 
VanBuskirk, C. W. Crouse, F. L. Swain, D. A 
Trolson, Fred Gustafson, E. Scheibal, Paul Scheibal, 
F. J. Kazda, W. Donnellan, P. Hagstrom, Arthur 
Purvis, Roy Farnsworth, C. 5. Btsnny ae 
Pettifer, Charles Bond, L. H. Broten, W. Canaday, 
L. R. Lilly, F. McNair, Dave Shields, Ed Lindberg, 
Joe Titkalsky, F. Mente, C. Gustafson, George 
Larson, F. Marcellino, M. Swanson, Wiliam Gris- 
wold, C. E. Olson, C. I. Hill, Emil Johnson, C. 
Peterson, Earl Whitford, F. A. Fetterly, Thomas 
S. Short, Sherman Wells, Carl J. Gerringer, George 
Gerringer, F'. R. Schoen, A. W. Aufang, C. H. Boe- 
decker, William L. Owen, F. N. Bergen, F. H. God- 
frey and.W. E. Morris; Robert M. Davis and Frank 
C. Neal, copartners doing business under the firm 
name and style of Davis & Neal, respectively, have or 
claim to have some right, title, lien or interest in and 
to said premises, but whatever the nature of said 
right, title, interest or claim may be, if any, the same 


ee 
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is Junior, subsequent and inferior to the lien of the 
said complainant. 
XIX. 

Further your orator shows and represents to the 
court that it has been compelled to employ attorneys 
for the purpose of protecting and preserving its 
interest and and enforcing its lien, and that it is 
entitled under and by virtue of section 11384 of 
Remington’s Codes and Statutes of the State of 
Washington, to the allowance of a reasonable at- 
torney’s fee, which it alleges and avers to be the 
sum of $15,000. 

XX. 

That your complainant is not now prosecuting nor 
has it ever prosecuted any action at law or any pro- 
ceeding whatsoever, either at law or in equity, for 
the recovery of the debt so due to it from the said 
defendant, Scandinavian-American Building Com- 
pany. 

In consideration whereof, and forasmuch as your 
orator is remediless in the premises according to 
the strict rules of the common law, and can only 
have relief in a court of equity where matters of 
this kind are properly cognizable, vour orator there- 
fore prays the decree of this honorable court. 

1. That the defendants and each of them may be 
required to make answer respectively unto all and 
singular the matters hereinbefore stated and 
charged, as fully and particularly as if the same 
were herein expressed, and they thereunto partic- 
ularly interrogated, but not under oath, answer un- 
der oath being hereby expressly waived. 
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2. That your orator may have a judgment 
against the defendant Scandinavian-American 
Building Company for the sum of One Hundred 
Seventy-six Thousand Six Hundred Thirty-two and 
37/100 Dollars ($176,632.37) with interest at the 
rate of six per cent per annum on $45,820.66, from 
September 20, 1920, on $95,501 from October 20, 
1920, on $31,842.94 from November 20, 1920, on 
$3,465.76 from December 20, 1920, together with 
the further sum of $15,000 as and for attorneys fees 
for the foreclosure of its said lien, and for all its 
costs and expenses herein incurred, and to be in- 
curred, and that the same and the whole thereof be 
adjudged a first and valid len against the lands and 
premises hereinbefore described. Further your ora- 
tor prays that said lands and premises and the 
building thereon [28] situated be adjudged and 
decreed to be sold in satisfaction of the amount so 
found due to your orator according to law and the 
practice of this court, and that the proceeds of such 
sale be applied in payment of the costs of these 
proceedings and sale and reasonable attorneys fees 
in the sum of $15,000.00, and your said orator’s 
claim amounting to the sum of $176,632.37, besides 
interest as hereinbefore specified. 

Further your orator prays that said defendants 
and all persons claiming under them or either of 
them subsequent to the filing and recording of your 
orator’s lien in the office of the auditor of Pierce 
County, Washington, either as purchasers or en- 
cumbrancers, lienors, or otherwise, may be barred 
and foreclosed of all right, claim or equity of re- 
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demption in the said premises and every part 
thereof, and that it may have a judgment and execu- 
tion against the defendant, Scandinavian-American 
Building Company, for any deficiency which may 
remain after applying all the proceeds of the sale 
of said premises properly applicable to the satis- 
faction of its said judgment. That your orator or 
any other parties to this suit may become a pur- 
chaser at said sale, and that the officer executing 
the sale shall execute and deliver the necessary con- 
veyances to the purchaser or purchasers, and that 
said purchaser or purchasers at said sale may be 
let into the possession of said premises. 

3. That your orator may have such other and 
further relief in the premises as may be just and 
equitable, and as your Honor shall deem just. 

May it please your Honor to grant to your ora- 
tor writs of subpoena, to be directed to the said de- 
fendants, Scandinavian-American Building Com- 
pany, a corporation, Scandinavian-American Bank, 
a corporation, Ann Davis and R. T. Davis, Jr., as 
executors of the estate of R. T. Davis, deceased, 
R. T. Davis, Jr., Lloyd Davis, Harry L. Davis, 
George L. Davis, Maude A. Davis, Marie A. Davis, 
Ruth G. Davis, Hattie Davis Tennant, and Ann 
Davis, copartners doing business under the name 
and style of Tacoma Millwork Supply Company, 
G. Wallace Simpson, P. Claude Hay as State Bank 
Commissioner for the State of Washington, and 
Forbes P. Haskell as Deputy State Bank Commis- 
sioner for the State of Washington, Savage-Scofield 
Company, a corporation, Puget Sound Iron & Steel 
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Works, a corporation, E. E. Davis & Company, a 
corporation, St. Paul & Tacoma Lumber Company, 
a corporation, Far West Clay Company, a corpora- 
tion, Henry Mohr Hardware Company, Inc., a cor- 
poration, Hunt & Mottet, a corporation, Edward 
Miller Cornice & Roofing Company, a corporation, 
Washington Brick Lime & Sewer Company, a cor- 
poration, Otis Elevator Company, a corporation, 
United States Machine & Engineering Company, a 
corporation, Colby Star Manufacturing Company, a 
corporation, Tacoma Shipbuilding Company, a cor- 
poration, Crane Company, a corporation, and Ben 
Olson Company, a corporation, H. C. Greene, doing 
business as H. C. Greene Iron Works, Carl Gebbers 
and Fred S. Haines, copartners doing business 
under the firm name and style of Ajax Electric 
Company, 8S. O. Matthews and Frank L. Johns, co- 
partners doing business under the firm name and 
style of City Lumber Agency, J. D. Mullins doing 
business as J. D. Mullins Bros., 8. J. Pritchard 
and C. H. Graves, copartners doing business as 
P. & G. Lumber Company, Morris Kliener, doing 
business as Liberty Lumber & Fuel Company, J. A. 
Soderberg, doing business as West Coast Monumen- 
tal Company, Theodore Hedlund doing business as 
Atlas Paint Company, F. W. Madsen, Gustaf Jonas- 
son, N. A. Hansen, A. J. VanBuskirk, C. W. Crouse, 
F. L. Swain, D. A. Trolson, Fred Gustafson, E. 
Scheibal, Paul Scheibal, F. J. Kazda, W. Donnel- 
lan, P. Hagstrom, Arthur Purvis, Roy Farnsworth, 
C. B. Dustin, L. J. Pettifer, Charles Bond, L. H. 
Broten, W. Canaday, L. R. Lilly, F. McNair, Dave 
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Shields, Ed Lindberg, Joe Tikalsky, F. Mente, C. 
Gustafson, George Larson, F. Marcellino, M. Swan- 
son, William Griswold, C. E. Olson, C. I. Hill, Emil 
Johnson, C. Peterson, Earl Whitford, F. A. Fet- 
terly, Thomas 8. Short; and Robert M. Davis and 
Frank C. Neal, copartners doing business under 
the firm name and style of Davis & Neal, Sherman 
Wells, Carl J. Gerringer, George Gerringer, F. R. 
Schoen, A. W. Aufang, C. H. Boedecker, William 
L. Owen, F. N. Bergen, F. H. Godfrey and W. E. 
Morris, therein and thereby commanding them and 
each of them at a certain time and under a certain 
penalty therein to be named to be and appear before 
your Honor in this honorable court, then and there 
severally to answer all and singular the matters 
aforesaid, but not under oath, answer under oath 
being hereby expressly waived, and to stand to and 
abide and perform such other and further orders 
or decrees as to your Honor shall seem meet. 
McCLINTIC-MARSHALL COMPANY, 
a Corporation, 
MAURICE A. LANGHORNE, 
By ELMER M. HAYDEN, 
DME TAG ER, 
Attorneys for Complainant. [29] 


United States of America, 
Western District of Washington, 
Southern Division,—ss. 

Maurice A. Langhorne, being duly sworn, deposes 
and says: That he is one of the attorneys for the 
above-named complainant; that he has read the 
foregoing Bill of Complaint, knows the contents 
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thereof; that the same is true of his own knowledge, 
except as to the matters therein stated to be alleged 
on information and belief, and as to those matters 
he believes the same to be true. 

That he makes this verification for the reason that 
the complainant is a nonresident of the State of 
Washington and has no officer or agent within this 
district or within the State of Washington present 
to verify said Bill. 

MAURICE A. LANGHORNE. 


Subscribed and sworn to before me this 21st day 
of Aprilia o2i9 
F. D. METZGER, 
Notary Public in and for the State of Washington, 
Residing at Tacoma. 


Exhibit ‘‘A.”’ 

“THIS AGREEMENT, made this 5th day of 
February, 1920, by and between McCLINTIC- 
MARSHALL COMPANY of Pittsburg, a Pennsyl- 
vania corporation, hereinafter termed the CON- 
TRACTOR, and SCANDINAVIAN-AMERICAN 
BUILDING CO., Taroma, Washington, hereinafter 
termed the PURCHASER. 

WITNESSETH, That in consideration of the mu- 
tual promises hereinafter stated, the parties hereto 
mutually agree as follows: 

ARTICLE I. The Contractor agrees to furnish 
and deliver F. O. B. cars, their works present rate 
of freight allowed to Tacoma, Washington, exclu- 
sive of spotting, switching or other delivery charges, 
the structural steelwork, for the Scandinavian- 
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American Bank Building, located at Pacific Ave. 
and Eleventh Street, Tacoma, Washington, in ac- 
cordance with plans, Job No. 148 Sheets 1 to 4 in- 
elusive and 8 to 10 and specifications covering Steel 
and Iron Work as prepared by Frederick Webber, 
Architect and Engineer, 403 Morris Bldg., Phila., 
Pa. 

Quality of material and workmanship and details 
of construction not specifically provided for are to 
be in accordance with the Standard Specifications 
of the Contractor for work of this character. 

ARTICLE II. The Contractor agrees to begin 
shipment of the material within 60 days and to make 
complete shipment of the material within 120 days 
after the date of this Agreement, provided all the 
required data are furnished by the Purchaser to the 
Contractor within five (5) days after the date of 
this Agreement, and provided further, that the 
Contractor is not obstructed or delayed by any act, 
neglect or default of the Purchaser or their em- 
ployees or agents, or by the Rolling Mills, Trans- 
portation, Strikes, Fire, Storms, Floods or other 
causes beyond the reasonable control of the Con- 
tractor. 

The Purchaser agrees to accept delivery of ma- 
terial when forwarded from Contractor’s works, or, 
upon transfer of title, to pay for said material as 
though it had been delivered under the terms of 
the contract and to reimburse the Contractor for any 
expense it may incur in storing, caring for and re- 
handling the same. 
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ARTICLE III. The Purchaser agrees to fur- 
nish the Contractor with complete and final data 
for this work five (5) days after the date of this 
Agreement. [30] 

ARTICLE IV. Upon written consent, the Con- 
tractor shall provide, at such time and places as 
will least interfere with its operations, facilities 
for the inspection of the work by the Purchaser, 
but the Contractor assumes no liability for injuries 
sustained by the Inspector, except injuries due to 
the gross negligence or willful default of the Con- 
tractor. Any material condemned by the Inspector 
which is not in accordance with the plans and speci- 
fications and is, on this account, unsuitable for the 
purpose intended, will be replaced by other and 
suitable material. Any rejection of plain material 
by the Inspector must be made before shipment 
from the Rolling Mill and any rejection of finished 
material on account of workmanship must be made 
before shipment from the Contractor’s works. 

ARTICLE V. In consideration of the faithful 
execution of the work above specified to be per- 
formed by the Contractor, the Purchaser hereby 
promises and agrees to pay to the Contractor the 
sum of five and nine-tenths (95.9¢) per pound f. o. b., 
their works present rate of freight allowed to Ta- 
coma, Washington, exclusive of spotting, switching 
or other delivery charges. If freight rates or taxes 
are increased before shipment is made, the Pur- 
chaser is to reimburse the Contractor for such extra 
freight and tax paid, in funds current at part in 
Pittsburgh, or New York City as follows: 85% of 
the full value vf each shipment on the 20th day of 
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the month following date of such shipment, remain- 
ing 15% thirty days thereafter. 

ARTICLE VI. Failure by the Purchaser to 
make payments at the times stated in this Agree- 
ment shall give the Contractor the right to suspend 
work until payment is made, or, at his option, after 
thirty (80) days’ notice in writing, should the Pur- 
chaser continue in default, to terminate this con- 
tract and recover the price of all work done and 
materials provided and all damages sustained; and 
such failure to make payments at the times stated 
shall be a bar to any claim by the Purchaser against 
the Contractor for delay in completion of the work. 

ARTICLE VII. No alteration shall be made in 
the work except upon written order of the Pur- 
chaser or his authorized representative, and the 
amount to be paid by the Purchaser or allowed by 
the Contractor on account of such alterations is to 
be agreed upon within ten days from date of same. 
Unless otherwise agreed upon, additional work will 
be charged by the Contractor at exact cost to the 
Contractor plus Fifteen (15%) per cent. for profit. 

ARTICLE VIII. Should the Contractor at any 
time refuse or neglect to carry on the work with 
promptness and diligence, or fail in the perform- 
ance of any of the agreements herein contained, 
the Purchaser, if not in default, shall be at liberty, 
after ten days’ written notice to the Contractor, 
to provide any such labor or materials, and to de- 
duct the cost thereof from any money then due or 
thereafter to become due to the Contractor under 
this contract. 

ARTICLE IX. If at any time there shall be 
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found established evidence of any lien or claim for 
which the Purchaser might be held liable arising 
out of any work or materials furnished by the Con- 
tractor, the Purchaser, upon presenting such evi- 
dence to the Contractor, may retain out of any pay- 
ment due or to become due an amount sufficient to 
indemnify them against such hen or claim, until 
it has been settled or discharged or until the Con- 
tractor furnishes to the Purchaser an indemnity 
bond, equal in amount to said lien or claim. 

ARTICLE X. It is also further agreed be- 
tween the parties hereto that any dispute whatso- 
ever growing out of this Agreement shall be re- 
ferred to three Arbitrators, one to be appointed by 
each of the parties to this Agreement and the third 
by the two thus chosen. Each Arbitrator shall be 
qualified by experience in Engineering and Con- 
tracting to perform the duties assigned to him. The 
decision of any two of these shall be final and bind- 
ing, and each of the parties to this Agreement shall 
pay one-half the expense of such reference. 

IN WITNESS WHEREOF the parties hereto 
have executed this Agreement at Pittsburgh, Pa., 
the day and year first above written. Executed in 
duplicate. 

SCANDINAVIAN-AMERICAN BLDG. 

CO., 

By CHARLES DRURY, Prest., 
J. V. SHELDON, Secy. 

McCLINTIC-MARSHALL COMPANY, 
C. L. MARSHALL, President. 

Witness: 
G. L. TAYHEOR. [aig 
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Exhibit ‘‘B.”’ 
““McCLINTIC-MARSHALL COMPANY, a Cor- 
poration, 
Claimant, 
VS. 


SCANDINAVIAN-AMERICAN BUILDING 
COMPANY, a Corporation, 


NOTICE OF CLAIM OF LIEN. 

NOTICE is hereby given that on the 22d day of 
May, 1920, MeClintic-Marshall Company, a corpora- 
tion duly organized and existing under and by vir- 
tue of the laws of the State of Pennsylvania, hav- 
ing its principal office in the city of Pittsburgh, in 
said state, at the request and instance of Scandi- 
navian-American Building Company, a corporation 
duly organized and existing under and by virtue of 
the laws of the State of Washington with its prin- 
cipal place of business at Tacoma, commenced to 
furnish material to the said Scandinavian-American 
Building Company to be used upon and in the con- 
: struction of a certain building situate on and cover- 
: ing the whole of Lots ten (10), eleven (11) and 
twelve (12), block 1003, as the same are shown and 
designated upon a certain plat entitled ‘‘Map of 
New Tacoma, W. T.,’’ which was filed for record 
in the office of the auditor of Pierce County, Wash- 
ington Territory, February 3d, 1875, of which prop- 
erty the owner or reputed owner is Scandinavian- 
American Building Company, the furnishing of 

which material ceased on October 21st, 1920. 


— 
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That said material so furnished by claimant to 
the Scandinavian-American Building Company, a 
corporation, was of the value of $263,437.54, upon 
which amount said Scandinavian-American Build- 
ing Company, a corporation, is entitled to a credit 
of $86,805.17, and there is now due and owing claim- 
ant the sum of $176,632.37 besides interest at the 
rate of 6% per annum or $45,820.66 from Septem- 
ber 20th, 1920, interest at the rate of 6% per annum 
on $95,501.00 from October 20th, 1920, interest at 
the rate of 6% per annum on $31,842.94 from No- 
vember 20th, 1920, and interest at the rate of 6% 
per annum on $3,465.76 from December 20th, 1920. 

And the undersigned claims a lien upon the prop- 
erty herein described for said sum of $176,632.37, 
together with interest at the rate of 6% per annum 
on the amounts herein specified. 

McCLINTIC-MARSHALL COMPANY, a 
Corporation, 
Claimant, 
By HAYDEN, LANGHORNE & METZGER, 
Its Attorneys. 


State of Washington, 
County of Pierce,—ss. 

M. A. Langhorne, being first duly sworn, says: I 
am one of the attorneys for the claimant above- 
named; I have heard the foregoing claim read, know 
the contents thereof and believe the same to be true. 

M. A. LANGHORNE. 
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Subscribed and sworn to before me this 24th day 
of December, 1920. 
F. D. METZGER, 
Notary Public in and for the State of Washington, 
Residing at Tacoma. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Apr. 22, 1922. EF. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [82] 


Petition of Tacoma Millwork Supply Co. for 
Appointment of Receiver. 


Appheation of Ann Davis and R. T. Davis, Jr., as 
Executors of the Estate of R. T. Davis, De- 
ceased, and Ann Davis and R. T. Davis, Jr., 
et al., Copartners Doing Business as Tacoma 
Millwork Supply Company, for Appointment 
of Receiver. 


To the Honorable E. E. CUSHMAN, Judge of the 
District Court of the United States, for the 
Western District of Washington: 

Your petitioners respectively renew thei appli- 
cation for the appointment of a receiver of the Scan- 
dinavian-American Building Company in any and 
all of its assets, your orators particularly calling 
his Honorable Court’s attention to the application 
heretofore made in the answer and cross-complaint 
of Ann Davis and R. T. Davis, Jr., as Executors 
of the Estate of R. T. Davis, Deceased; R. TT. Davis, 
Jr., Lloyd Davis; Harry L. Davis; George L. Davis; 
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Maude A. Davis; Marie A. Davis; Ruth G. Davis; 
Hattie Davis Tennant and Ann Davis, comprising a 
partnership acting under the firm name and style 
of Tacoma Millwork Supply Company, and to the 
recitals therein contained as to the rights of these 
your petitioners, and the remedy desired, which 
eross-complaint was filed and served on or about 
the 20th day of January, 1921. 

2. Your petitioners further respectively call this 
Honorable Court’s attention to the affidavit of R. T. 
Davis, Jr., one of the members of said partnership 
and its managing officer, and the recitals therein 
contained, which are to the effect that the building 
is deteriorating because of lack of paint, that the 
steel work for the two last stories is unriveted, a 
matter of violation of the ordinances of the City of 
Tacoma, a polity of the State of Washington, and 
which renders the structure, as to said two stories, 
dangerous to the passersby; that an officer of the 
State Court, acting without authority, has assumed 
ownership over the assets of said Building Com- 
pany and has without notice or warrant in law sold, 
for a wholly inadequate price, certain of the assets 
of said Building Company, and is about to sell other 
assets to the detriment of the len claimants, includ- 
ing your petitioners. [33] 

3. That your petitioners were the first and sole 
applicants in any Court having jurisdiction of the 
subject-matter and the parties, for the appointment 
of a receiver, and that the interests represented 
by the receiver sought to be appointed through the 
State Courts of the State of Washington, which was 
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under an application subsequent to that of your 
petitioners, are hostile and adverse to the interests 
of the claimants for labor and material upon the 
building of the Scandinavian-American Building 
Company involved in this suit, in that the Deputy 
Bank Commissioner, operating under and by and 
with the advice of the State Bank Commissioner 
of the State of Washington, is seeking to sequester 
the assets of said building company in the interest 
of and for the creditors of the Scandinavian-Ameri- 
ean Bank, both of which corporations are wholly 
insolvent, and the said Deputy Bank Commissioner 
is seeking to exclude from participation in said as- 
sets the rightful creditors, namely, the len claim- 
ants upon said building, claiming or purporting to 
claim that all of said assets are the assets of said 
Scandinavian-American Bank, but that said assets 
were at all times held out to be, including said 
building and ground, the assets of said Scandina- 
vian-American Building Company during the en- 
tire period from the time of entering into contract 
for the delivery of materials and finished work upon 
said building to the day that said claimants were 
ordered to cease work and delivery of materials to 
said building, which coincided with the failure of 
said Sceandinavian-American Bank. [34] 

4. That the directorate of both corporations just 
named was during all times in issue identical, and 
that said directorate is co-operating with the State 
Banking Department of the State of Washington 
adversely to the interest of these claimants in an 
attempt to sequester the assets of said Building 
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Company, including the said building and all ma- 
terial for its erection delivered upon the ground or 
elsewhere for its completion, to the interest of said 
Bank, and that claimants in addition to those repre- 
sented by complainant herein and these petitioners 
are asserting what they believe to be valid and 
rightful claims in excess of One Hundred Thousand 
($100,000.00) Dollars upon this building, and said 
assets, and that there is grave danger that by the 
interference and the sale at inadequate price of said 
assets, as has already occurred, by the State Bank- 
ing Department, and the deterioration of said build- 
ing and because of the danger to passersby as illus- 
trated, that there will be further depletion of said 
assets unless a receiver be appointed to fully and 
adequately take care of said assets and to properly 
safeguard the citizens of Tacoma passing said build- 
ing. 

5. That the said State Bank Commissioner and 
said Deputy Commissioner, acting for him for said 
insolvent bank, have refused upon request and are 
now refusing to deliver over for inspection any of 
the documents such as minute books of said Build- 
ing Company and correspondence between said 
Building Company and one Simpson, who was to 
but failed to supply a loan of Six Hundred Thou- 
sand ($600,000.00) Dollars under a mortgage subse- 
quent to the mortgage of the Penn Mutual Life In- 
surance Company, which mortgage of Six Hundred 
Thousand Dollars the said Banking [35] De- 
partment now pretends is a valid mortgage in the 
hands of the Scandinavian-American Bank, but 
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which in truth and in fact was originally given to 
said Simpson and upon which nothing was ad- 
vanced, and which was assigned in the late fall of 
1920 to said Bank, as your petitioners are informed, 
believe and state the fact to be, without considera- 
tion, and which was not recorded until the failure 
of said Scandinavian-American Bank sometime in 
January of 1921, at which time and not prior 
thereto these petitioner and the remaining claim- 
ants, as these petitioners are informed, believe and 
state the fact to be, for the first time heard of the 
claim of said Scandinavian-American Bank to the 
said mortgage, and it will be necessary to turn over 
to said receiver under order of this Court, all of the 
books, papers and correspondence herein referred 
tO. 

WHEREFORE, your petitioners respectfully 
pray for the appointment of a receiver subject to 
such bond as this Honorable Court may direct. 

FLICK & PAUL, 
Attorneys for Ann Davis and R. T’. Davis, Jr., as 
Exeeutors of the Estate of R. T. Davis, De- 
ceased; R. T. Davis, et al., Copartners Doing 
Business Under the Name and Style of Ta- 
coma Millwork Supply Co. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Feb. 23, 1921. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [86] 
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Order Appointing F. P. Haskell, Jr., Receiver of 
American-Scandinavian Building Company— 
Dated March 23, 1921. 

This matter coming on regularly to be heard upon 
the application for the appointment of a receiver 
for the assets of the defendant, Scandinavian- 
American Building Company, a corporation, which 
said application was made by the defendants, Ann 
Davis and R. T. Davis, Jr., executors of the estate 
of R. T. Davis, deceased, and Ann Davis and R. T. 
Davis, Jr., et al., copartners, doing business as the 
Tacoma Millwork Supply Company, the complain- 
ant herein appearing by its attorneys, Messrs. Hay- 
den, Langhorne & Metzger, the applicants appear- 
ing by their attorneys herein, Messrs. Flick & Paul, 
and the defendant, Scandinavian-American Build- 
ing Company being represented by its attorneys, 
Messrs. Guy E. Kelly and F. D. Oakley, and the 
attorneys for the complainant and applicants hav- 
ing presented their petition for the appointment 
of a receiver, and the defendant, Scandinavian- 
American Building Company, having filed affidavits 
in resistance thereof, and the Court having con- 
sidered the same, and being fully advised in the 
premises,— 

And it appearing to the Court that F. P. Haskell, 
Jr., 18 a suitable and competent person to act as 
such receiver,— 

IT IS THEREFORE ORDERED, That F. P. 
Haskell, Jr., be, and he hereby is appointed re- 
ceiver of the defendant company, and that said re- 
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ceiver be, and he is hereby authorized and [87] 
directed to take possession of all of the property 
and assets of the defendant of every kind and 
description; that said receiver be, and hereby is 
authorized and directed to employ such necessary 
caretakers and assistants as he may deem necessary 
to protect the property of defendant during re- 
ceivership; that said receiver file in this action his 
oath as such receiver in due form of law, and the he 
file a bond as such receiver as required by law for 
the faithful performance of the duties involved, 
the amount of which bond shall be in the sum of 

$10,000.00, and shall be approved by this Court. 
IT IS FURTHER ORDERED, That Guy E. 
Kelly be, and he hereby is appointed attorney for 
said receiver. 
Done in open court this 23d day of March, 1921. 

EDWARD EH. CUSHMAN, 
Judge. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Mar. 23, 1921. EF. M. WHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [388] 


Order Making F. P. Haskell, Jr., as Receiver, 
Party Defendant—Dated May 21, 1921. 

This cause coming on for hearing upon the mo- 
tion of Scandinavian-American Building Company, 
a corporation, one of the above-named defendants, 
for an order to make Forbes P. Haskell, Jr., the 
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duly qualified and acting receiver of the Scandina- 
vian-American Building Company, a party defend- 
ant to the above-entitled cause, and it appearing 
to the Court that the said Forbes P. Haskell, Jr., 
as such receiver, is a necessary party defendant to 
said action,— 

IT IS HEREBY ORDERED that Forbes P. 
Haskell, Jr., as receiver in possession and charge 
of the property of the Scandinavian-American 
Building Company, be and he is hereby made a 
party defendant to this cause with leave to plead 
herein. 

Dated this 21st day of May, 1921. 

EDWARD E. CUSHMAN, 


_ [Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 21, 1921. EF. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [39] 


Order Granting Leave to Sue Receiver—Dated 
June 14, 1921. 

It appearing to the Court that, by an order of 
the said Court, Forbes P. Haskell, was heretofore 
appointed receiver of the Scandinavian-American 
Building Company, a corporation, one of the de- 
fendants in the above-entitled action, and that by 
an order made by the above-entitled court on the 
21 day of May, 1921, the said receiver was made a 
party to said action, and was directed to appear 
and defend all actions or proceedings in said action, 
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brought by the various holders of liens and encum- 
brances on the property of the said Scandinavian- 
American Building Company; and 

Whereas it was intended by the said order that 
the holders of liens and encumbrances on and 
against the property of the said Secandinavian- 
American Building Company, involved in the above- 
entitled action, should have leave and authority of 
this Court to sue the receiver of the said Scandina- 
vian-American Building Company, for the purpose 
of foreclosing and enforcing their liens against the 
property of the said Building Company, and the 
said order was entered partly for that purpose; 
and 

It appearing to the Court that it would be de- 
sirable that the said order should be amended so 
as to effect the purpose aforesaid, and that an order 
should be entered to that effect: [40] 

NOW, THEREFORE, it is ordered that all 
persons, and particularly the Far West Clay Com- 
pany, having claims, demands, liens or encum- 
brances against the property of the Scandinavian- 
American Building Company, are hereby author- 
ized and empowered to make Forbes P. Haskell, 
the receiver thereof, a party to the foreclosure for 
said lens or encumbrances, in the above-entitled 
action and to sue the said receiver for the said pur- 
pose, and to serve on him the necessary papers, pro- 
cesses, or pleadings, to accomplish said purpose. 

This order is hereby made and is to take effect 
as at the present time, and to relate for this and 
date back as though it were made on the 21 day of 
May, 1921. 
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The receiver of the said Scandinavian-American 
Building Company, through his attorneys, and Mc- 
Clintic-Marshall Company, a corporation, through 
its attorneys, having consented to the foregoing or- 
der, it is hereby made. 

Ordered this 14th day of June, 1921. 

EDWARD E. CUSHMAN, 
Judge. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 14, 1921. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [41] 

The undersigned attorneys for McClintic-Mar- 
shall Company, complainant in the above-entitled 
action, and Forbes P. Haskell, receiver of the 
Scandinavian-American Building Company  ap- 
pearing in the above-entitled action, and his attor- 
neys of record therein,— 

Hereby consent to the above and foregoing order 
of the Court. 

McCLINTIC-MARSHALL COMPANY. 
By HAYDEN, LANGHORNE & METZ- 
GER, 
Its Attorneys. 
FP, BASKEEL, an. 
Receiver of Scandinavian-American Building Com- 
pany. 
F. D. OAKLEY, 
KELLY & MacMAHON, 
Attorneys for Receiver of the Scandinavian-Ameri- 
ean Bldg. Co. [42] 
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Order Permitting Joining of Forbes P. Haskell as 
Receiver of Scandinavian-American Building 
Company as Defendant. 

On stipulation of Hayden, Langhorne & Metz- 
ger, counsel for complainant, and F. D. Oakley and 
Kelly & MacMahon, attorneys for Forbes P. Has- 
kell, as Receiver of the Scandinavian-American 
Building Company. 

IT IS HEREBY ORDERED that Forbes P. 
Haskell as receiver of the Scandinavian-American 
Building Company, be and he is hereby made a 
party defendant herein, and that paragraph 15 of 
the amended and supplemental bill of complaint 
be amended, including therein after the word ‘‘Com- 
missioner’’ in the 3d line of page 5, the following: 
‘‘Horbes P. Haskell as Receiver of the Scandina- 
vian-American Building Company.”’ 

Done in open court this 27th day of June, 1921. 

EDWARD E, CUSHMAN, 
Judge. 

[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. June 27, 1921. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [43] 
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Answer of Defendants, Scandinavian-American 
Building Company and Forbes P. Haskell, Jr., 
Its Receiver. 

Now come the defendants Scandinavian-Ameri- 
can Building Company, a corporation, one of the 
defendants above named, and Forbes P. Haskell, 
Jy., the duly appointed, qualified and acting re- 
ceiver of the said Scandinavian-American Build- 
ing Company, by leave of Court first had and ob- 
tained to be made a party defendant in this ac- 
tion, and for their answer to complainant’s amended 
and supplemental bill of complaint, specifically ad- 
mit each and all of the allegations in said amended 
and supplemental bill of complaint contained, ex- 
cept as hereinafter qualified, or specifically de- 
nied. Said admission is intended to be of the 
same force and effect as if the allegations of the 
bill were herein repeated at length, save only as 
the same are herein modified or denied. 

iL 

Answering paragraph XV these defendants admit 
that between the 5th day of February 1920, and 
October 21st, 1920, the complainant delivered to the 
Seancinavian-American Building Company, a cer- 
tain part of the structural steel called for in said 
contract but specifically deny that the value of the 
steel so furnished was of the sum of $263,437.54, 
or any other sum in excess of $260,000.00, and allege 
that the Scandinavian-American Building Com- 
pany paid to said complainant the sum of $87,- 
814.34 to be applied on the purchase price of said 
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structural steel. These defendants deny that the 
structural steel called for in said contract was 
delivered to the Scandinavian-American Building 
Company in accordance with terms of said con- 
tract, and allege [44] that a part of the struc- 
tural steel furnished and delivered was defectively 
fabricated and could not be used in the construction 
of the said building without many changes and alter- 
ations, which changes and alterations were made 
by the Seandinavian-American Building Company 
at a great expense to it. 

That defendants further allege that by reason 
of the failure and refusal of the complainant to 
deliver the structural steel in accordance with the 
terms of said contract, and within the period pro- 
vided in said contract for the delivery of said steel, 
the said Secandinavian-American Building Com- 
pany suffered great loss and damage and that by 
the terms of Article X of the Contract marked 
Exhibit ‘‘A,’’ and made a part of complainant’s 
amended and supplemental bill of complaint, the 
above matters in dispute were to be arbitrated ac- 
cording to the method provided in said Article X, 
and that the defendant, Scandinavian-American 
Building Company, demand that said matters in 
dispute be submitted to arbitration, and that the 
complainant refused so to do, by reason whereof 
these defendants deny that the complainant is en- 
titled to recover any sum of money whatever from 
these defendants until the terms and conditions of 
said contract are fully complied with, and these 
defendants specifically deny that that there is now 


. aa 
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due to the complainant, for material so furnished 
to the Scandinavian-American Building Company, 
in accordance with the terms of said contract, the 
sum of $176,632.37, with interest at the rate of 6% 
per annum on $45,820.66 from September 20, 1920, 
on $95,501.00 from October 20, 1920, on $31,842.94 
from November 20, 1920, and on $3,465.76 from 
December 20, 1920, or any other sum or sums what- 
soever. [45] 
ae 

These defendants answering paragraph XVII 
of complainant’s amended and supplemental bill of 
complaint admit that the complainant filed, or 
caused to be filed and recorded with the County 
Auditor of Pierce County, Washington, a claim of 
lien, but these defendants specifically deny that 
on the date of the filing of said claim of lien, to 
wit, the 24th day of December, 1920, there was due 
from the Scandinavian-American Building Com- 
pany to said complainant, the sum of $176,632.37 
with interest from the dates, and on the amounts 
as specified in the amended bill of complaint, or 
any other sum, or sums, whatever, and allege that 
at the time of filing said lien, the said complainant 
was without right or authority in law to claim, or 
to file or record, any lien whatsoever against the 
said premises of the defendant, Scandinavian- 
American Building Company. 

II. 

These defendants for answer to paragraph 
XVIII of complainant’s amended and _ supple- 
mental bill of complaint, admit that the various 
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persons, firms and corporations mentioned in said 
paragraph claim to have some right, title, lien or 
interest in, or to said premises, but these defend- 
ants deny that any one of said persons, firms or 
corporations have any right, title, lien or interest 
in, or to said premises, and require strict proof 
thereof. 
IV; 

These defendants answering paragraph XIX of 
said complainant’s amended and supplemental bill 
of complaint deny that the complainant is entitled 
to an allowance of a reasonable attorneys fee 
herein, or of any attorneys fee whatsoever, [46] 
and specifically deny that a reasonable attorneys 
fee in the premises is in the sum of $15,000.00, or 
in any other sum whatsoever. 

RYE. 

These defendants further answering, allege that 
the amended and supplemental bill of complaint 
shows that the len claimed by the complainant 
herein is claimed to exist under and by virtue of 
Section 1134 of Remington’s Code and Statutes 
of the State of Washington, and these defendants 
say that under and by virtue of said Codes and 
Statutes of said State, there can be maintained 
but one cause of action for the foreclosure of any 
hen or liens upon the building in controversy in 
this suit. That there are many len claimants 
whose claims against the defendant Scandinavian- 
American Building Company, are less than the sum 
of $3,000.00 and that by reason thereof this court 
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has no jurisdiction to determine the matter in con- 
troversy. 

And the defendants, Scandinavian-American 
Building Company and Forbes P. Haskell, Jr., the 
duly appointed, qualified and acting Receiver 
thereof, without conceding or admitting the juris- 
diction of this Court to hear and determine the 
amended and supplemental bill of complaint, but 
specifically denying the same, and also without 
conceding the right or authority in law or equity, 
on the part of the complainant to maintain its 
cause of action against these defendants, or either 
of them, by reason of the failure and refusal of the 
said complainant to arbitrate the matter in dis- 
pute, as provided for in Article X of Exhibit ‘‘A,”’ 
attached to complainant’s amended and _ supple- 
mental bill of complaint, and made a part thereof, 
but specifically denying the same, by way of [47] 
counterclaim and further answer, alleges as fol- 
lows: 

I. 

That under the terms of the written contract en- 
tered into between the complainant and the defend- 
ant, Scandinavian-American Building Company, a 
copy of which is marked Exhibit ‘‘A’’ and made a 
part of the amended and supplemental bill of com- 
plaint herein, the complainant undertook and 
agreed to begin shipment of the structural steel 
specified in said contract within sixty days from 
the date thereof, to wit: February 5th, 1920, and to 
make complete shipments of said material within 
one hundred and twenty days after said date. 
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That the said complainant failed and refused to 
make shipments of said material according to the 
terms of said contract and willfully delayed ship- 
ment thereof for a period of five months after the 
time the shipment should have been completed. 
That during the month of September, 1920, the 
freight rates on said material greatly increased 
and by reason thereof, the Scandinavian-American 
Building Company was compelled to pay, and did 
pay, an excess in freight rates, over that which 
they would have been compelled to pay had the 
complainant shipped the steel within the time pro- 
vided in said contract, in the sum of $14,052.76. 
II. 

That the said steel when delivered was not fabri- 
cated according to the plans and_ specifications 
agreed upon by the parties to said contract, and 
that it was necessary for the said Scandinavian- 
American Building Company to make alterations 
and changes in said steel in order to make the 
same comply with the said plans and specifications, 
all [48] to the cost and damage of the Scandi- 
navian-American Building Company in the sum of 
$3,000.00. 

DUE 

That on account of the failure and refusal of 
the complainant to furnish said structural steel 
within the time limit provided for said delivery, 
in said contract, the said Scandinavian-American 
Building Company sustained a great loss in rentals 
and in interest on capital invested, to wit, the sum 
of $50,000.00, and that by reason of the said breach 
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of said contract, as herein set forth, the defendant 
Scandinavian-American Building Company  sus- 
tained loss and damages in the sum of $67,052.76. 
That the said defendant made repeated demands 
for adjustment and arbitration of the said matters 
in dispute, and that the complainant failed and re- 
fused, and still fails and refuses to submit the 
same to arbitration. 

WHEREFORE these defendants pray that said 
amended and supplemental bill of complaint be 
dismissed and that these defendants have judg- 
ment for their costs, attorney fees and disburse- 
ments in this action, and that such further relief 
be granted them as to the Court may seem just. 

GUY E. KELLY, 

THOS. MacMAHON, 

F. D. OAKUEY, 
Attorneys for Said Defendants. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 23, 1921. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [49] 


Motion of McClintic-Marshall Company to Strike 
Part of Answer of Scandinavian-American 
Bank of Tacoma et al. 

Comes now McClintic-Marshall Company, a cor- 
poration, complainant in the above-entitled action, 
and moves this Court for an order as follows: 
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I. 

For an order striking paragraph I of the affirma- 
tive defense as contained in the answer of Seandi- 
navian-American Bank of Tacoma, a corporation, 
and J. P. Duke, as supervisor of banks of the state 
of Washington, which paragraph reads as follows: 

‘The cross-complainants submit to the judg- 
ment of this Honorable Court, and insist that 
this suit is altogether unnecessary and vexa- 
tious and that, even if the plaintiff be entitled 
to the sum alleged by it to be due from said 
defendant, the Scandinavian-American Build- 
ing Company, the complainant herein is barred 
from asserting such rights in this action under 
Article X of the contract, marked Exhibit 
‘A’ and attached to its amended and supple- 
mental bill of complaint herein, for the reason 
that the claims of the complainant are now and 
have at all times been disputed and that the 
complainant herein has repeatedly refused to 
abide by the terms of said contract, and par- 
ticularly by the terms of said Article X, and 
submit such disputes to arbitration, as therein 
provided, and that the complainant herein, by 
reason thereof and by reason of its breaches 
of said contract referred to in its amended and 
supplemental bill of complaint herein, has not 
done equity, and has not come into this court 
with clean hands, and it is entitled to no equity 
at the hands of this court.’’ [50] 

This motion to strike is based on the ground that 
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the matter moved against does not constitute a de- 
fense to this action. 
HAYDEN, LANGHORNE & METZGER, 
Attorneys for Complainant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 24,1921. H. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [51] 


Order Granting Motion of McClintic-Marshall Com- 
pany to Strike Part of Answer of Scandinavian- 
American Building Company et al. 

Came on this cause to be heard on the motion of 
MeClintic-Marshall Company, a corporation, com- 
plainant, to strike certain portions of paragraphs 1 
and 2 and all of paragraph 5 of the answer and to 
strike paragraphs 1 and 3 of the counterclaim as 
contained in the answer of Scandinavian-American 
Building Company, a corporation, and Forbes P. 
Haskell, Jr., receiver of the Scandinavian-American 
Building Company; Hayden, Langhorne & Metzger 
appearing on behalf of the complainant and in sup- 
port of the motion and Frank D. Oakley and Kelly 
& MacMahon appearing on behalf of the Seandi- 
navian-American Building Company, a corporation, 
and Forbes P. Haskell, Jy., receiver of the Scandi- 
navian-American Building Company, in opposition 
thereto. 

After argument of the counsel and the submission 
of briefs, the Court not being duly advised in the 
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premises, took said motion under consideration until 
a later date. 

NOW, on this day of June, 1921, the Court 
being duly advised in the premises,— 

IT IS ORDERED, ADJUDGED AND DE- 
CREED that all of that portion of paragraph 1 of 
the answer which reads as follows: 

‘“‘These defendants further allege that by 
reason of the failure and refusal of the com- 
plainant to deliver the structural steel in ac- 
cordance with [52] the terms of said contract, 
and within the period provided in said contract 
for the delivery of said steel, the said Scandi- 
navian-American Building Company suffered 
great loss and damage and that by the terms of 
Article X of the Contract, marked Exhibit ‘A’ 
and made a part of the complainant’s amended 
and Supplemental Bill of Complaint the above 
matters in dispute were to be arbitrated ac- 
cording to the method provided in said Article 
X and that the defendant, Scandinavian- 
American Building Company, demanded that 
said matters in dispute be submitted to arbitra- 
tion, and that complainant refused so to do, by 
reason whereof these defendants deny that the 
complainant is entitled to recover any sum of 
money whatever from these defendants until 
the terms and conditions of said contract are 
fully complied with.’’ 

be and the same is hereby stricken and that all that 
portion of paragraph 2 of the answer which reads 
as follows: 
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‘fand allege that at the time of filing said len, 
the said complainant was without right or 
authority in law to claim, or to file or record, 
any lien whatsoever against the said premises 
of the defendant, Scandinavian-American 
Building Company.”’ 
be and the same is hereby stricken; and that all of 
paragraph 5 of the answer be and the same is hereby 
stricken, and that all of paragraph 3 of the counter- 
claim be and the same is hereby stricken, excepting 
the motion to strike paragraph 1 of the counter- 
claim is hereby denied and overruled. 

To the action of the Court in striking the portions 
of the answer and counterclaim moved against the 
defendants Scandinavian-American Building Com- 
pany, a corporation, and Forbes P. Haskell, Jr., 
receiver of the Scandinavian-American Building 
Company, by its attorneys duly excepted and that 
exception is allowed. 

To the action of the Court in refusing to strike 
all of paragraph 1 of the counterclaim the com- 
plainant duly excepted and its exception is allowed. 

Done in open court this 27th day of June, 1921. 

EDWARD E. CUSHMAN, 
Judge. [53] 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 27, 1921. F. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [54] 
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Reply to Answer of Scandinavian-American Build- 
ing Company and Forbes P. Haskell, Its 
Receiver. 

Comes now McClintic-Marshall Company, a cor- 
poration, complainant in the above-entitled action, 
and for reply to so much of the answer of the 
Seandinavian-American Building Company and 
Forbes P. Haskell as it is advised it is necessary 
and material for it to reply to, says: 

se 

For reply to that part of paragraph I which 
alleges that the structural steel furnished and de- 
livered by complainant to the Scandinavian- 
American Building Company was defectively fabri- 
cated and could not be used in the construction of 
the building without many changes, this complainant 
says that it denies each and every of said allegations 
and charges and the whole thereof. 

The complainant for its reply to the counter- 
claim as contained in the answer of the Scandi- 
navian-American Building Company and Forbes P. 
Haskell, its receiver, says: 

Ik 

It admits that under the terms of the written 
contract entered into between this complainant and 
the defendant Scandinavian-American Building 
Company the complainant undertook [55] and 
agreed to begin shipment of the structural steel 
Which it was to furnish to the Building Company 
within 60 days from February 5, 1920, and it also 
agreed to make complete shipments of all material 
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called for in said contract within 120 days after the 
date of said contract, but it was also provided in 
said contract that complainant’s undertaking to 
commence shipment of the structural steel within 
60 days after February 5, 1920, and to complete the 
same within 120 days from said February 5, 1920, 
was conditioned upon the Scandinavian-American 
Building Company within five days after the date of 
said agreement, to wit, within five days after Feb- 
ruary 5, 1920, furnishing complainant with plans 
and specifications and all data required for the 
manufacture of the fabricated steel required by the 
Building Company, which plans, specifications and 
data were to be furnished the complainant by 
Frederick Webber, architect, for the construction of 
the building that was in process of erection by de- 
fendant Scandinavian-American Building Company, 
and this complainant alleges and avers that said 
Scandinavian-American Building Company did not, 
within five days after February 5, 1920, or for a long 
time thereafter, furnish this complainant with the 
required data for the manufacture of the fabricated 
steel that complainant was required to furnish to 
said Building Company, and any and all delay in 
commencing to ship or in completing the shipment 
of the structural steel work to defendant Scandi- 
navian-American Building Company was due to the 
fault and neglect of the said Building Company, its 
officers and agents, to comply with the provisions 
of ihe contract of February 5, 1920, in furnishing 
to complainant the data required for the structural 
steel work that it [56] desired to make use of in 
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the construction of its building in Tacoma, Wash- 
ington. 

And complainant further alleges and avers the 
fact to be that if the Scandinavian-American Build- 
ing Company was, on account of the delay in ship- 
ping the structural steel work, compelled to pay the 
sum of $14,052.76 in freight rates in excess of what 
if would have been compelled to pay had the struc- 
tural steel work been all shipped within 120 days 
after February 5, 1920, such excess payment was 
wholly due to the fault and neglect of the said 
Scandinavian-American Building Company in fail- 
ing to observe that provision of the contract re- 
quiring it to furnish to complainant within five days 
afier February 5, 1920, the required data for the 
manufacture of the structural steel work, but as to 
whether or not the said Scandinavian-American 
Building Company was compelled to pay the sum 
mentioned on account of the advance in freight 
rates, this complainant has no knowledge or in- 
formation sufficient to form a belief and demands 
strict proof thereof. 

Further replying to said paragraph your com- 
plainant alleges and avers the fact to be that it is 
provided in and by said contract that this com- 
plainant would ship all the material mentioned and 
deseribed in said contract within 120 days after 
February 5, 1920, provided that it was not ob- 
structed or delayed ‘‘by any act, neglect or default 
of the purchaser or their employees or agents, or 
by the Rolling Mills, transportation, strikes, fires, 
storms, floods or other causes beyond the reasonable 
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control of the contractor.’’ And complainant alleges 
that in addition to the reason heretofore given as to 
why it did not ship all of the structural [5614] 
steel work within 120 days after February 5, 1920, 
it was also delayed in the shipment of said struc- 
tural steel work by reason of the strike among the 
employees of all the railroad companies centering 
in and running out of Pittsburgh, Pennsylvania, and 
the state of Pennsylvania, which strike of said 
employees extended over a period of sixty days and 
it was impossible during the period of the strike of 
the employees of the railroad or railway companies 
to make any shipments and was a cause that was 
beyond the control of this complainant. 
IE 

For reply to the second paragraph of the counter- 
claim this complamant says that it denies the same 
and the whole thereof and each and every allegation 
therein contained, and denies that by reason of any 
of the matters and things alleged in said paragraph 
Seandinavian-American Building Company was 
damaged in the sum of $3000, or in any other sum 
or sums whatsoever. 

WHEREFORE, having made a full reply to the 
answer and counterclaim of the said Scandinavian- 
American Building Company and Forbes P. Has- 
kell, its receiver, this complainant prays for a decree 
in conformity with the prayer of its amended and 
supplemental complaint. 

EK. M. HAYDEN, 

M. A. LANGHORNE, 

EF. D. METZGER, 
Solicitors for Complainant. 
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[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jul. 1, 1921. F. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [57] 


Answer and Cross-complaint of J. P. Duke and 
Scandinavian-American Bank of Tacoma. [58] 
The defendants, Scandinavian-American Bank of 

Tacoma, a corporation, and J. P. Duke, as Super- 

visor of Banks of the State of Washington, and as 

successor in office to the defendant, Claude P. Hay, 
as State Bank Commissioner for the State of Wash- 
ington, in answer to the amended and supplemental 
bill of complaint of the McClintic-Marshall Com- 
pany, a corporation, aver: 

ip 

That the statements contained in the paragraphs 
numbered respectively I, IV, V, VIL, VIII, IX, X, 
XI, XII, XIII and XX are true, as this cross- 
complainant is informed and believes. 

JU, 

That these cross-complainants have no personal 
knowledge of the contract marked Exhibit ‘‘A”’ 
attached to the amended and supplemental bill of 
complaint herein, and, for greater certainty, crave 
leave to refer to the said contract when produced. 

Wee 

These cross-complainants deny that the com- 
plainant herein, MeClintic-Marshall Company, de- 
livered to the Seandinavian-American Building 
Company the structural steel called for in said 
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contract in accordance with the terms of said con- 
tract, and deny that there is due from the Scandi- 
navian-American Building Company in accordance 
with the terms of said contract the sum of $175,- 
632.37, with interest, or any other sum whatsoever, 
and demand strict proof thereof, and deny that the 
complainant herein, McClintic-Marshall Company, 
has any lien whatsoever upon the real property 
described in said amended and supplemental bill of 
complaint and in said Exhibit ‘‘B’’ attached to said — 
amended and supplemental bill of complaint, and 
deny that the rights, liens and interests in or to said 
property now vested in J. P. Duke, as Supervisor 
of Banks of the State of Washington, are junior, 
subsequent or inferior to the lien of the complainant 
or any other firm, corporation or individual what- 
soever, and deny that the sum of $15,000.00, or any 
other sum whatsoever, should be allowed to the com- 
plainant as attorney’s fees herein. 

By way of defense against the amended and 
supplemental bill of complaint of the plaintiff 
herein, 

I. 

The cross-complainants submit to the Judgment 
of this Honorable Court, and insist that this suit is 
altogether unnecessary and vexatious and that, even 
if the plaintiff be entitled to the sum alleged by it 
to be due from said defendant, the Scandinavian- 
American Building Company, the complainant 
herein is barred from asserting such rights in this 
action under Article X of the contract, marked 
Exhibit ‘‘A’’? and attached to its amended and 
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supplemental bill of complaint herein, for the reason 
that the claims of the complainant are now and have 
at all times been disputed and that the complainant 
herein has repeatedly refused to abide by the terms 
of said contract, and particularly by the terms of 
said Article X, and submit such disputes to arbitra- 
tion, as therein provided, and that the complainant 
herein, by reason thereof and by reason of its 
breaches of the said contract referred to in its 
amended and supplemental bill of complaint herein, 
has not done equity, and has not come into this court 
with clean hands, and it is entitled to no equity at 
the hands of this Court. 

The Seandinavian-American Bank of Tacoma and 
J. P. Duke, as Supervisor of Banks of the State of 
Washington in charge of the liquidation of the 
Seandinavian-American Bank of Tacoma, by way 
of cross-bill herein against the plaintiff, MeClintic- 
Marshall Company, a corporation, and by way of a 
bill of complaint against F. P. Haskill, Jr., as Re- 
eeiver of the Scandinavian-American Building Com- 
pany, a corporation; Ann Davis and R. T. Davis, 
Jr., as executors of the estate of R. A. Davis, de- 
ceased; R. T. Davis, Jr., Lloyd Davis, Harry L. Davis, 
George L. Davis, Maude A. Davis, Marie A. Davis, 
Ruth G. Davis, Hattie Davis Tennant and Ann Davis, 
copartners doing business under the name and style 
of Tacoma Millwork Supply Company; G. Wallace 
Simpson; Savage-Scofield Company, a corporation; 
Puget Sound Iron & Steel Works, a corporation; 
K. E. Davis & Company, a corporation; St. Paul & 
Tacoma Lumber Company, a corporation; Far West 
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Clay Company, a corporation; Henry Mohr Hard- 
ware Co., Inc., a corporation; Hunt & Mottet Com- 
pany, a corporation; Edward Miller Cornice & 
Roofing Company, a _ corporation; Washington 
Brick, Lime & Sewer Company, a corporation; Otis 
Elevator Company, a corporation; U. S. Machine & 
Engineering Co., Inc., a corporation; Colby Star 
Manufacturing Company, a corporation; Tacoma 
Shipbuilding Company, a corporation; Crane Com- 
pany, a corporation; Ben Olson Company, a cor- 
poration; H. C. Greene, doing business as H. C. 
Greene Iron Works; Carl Gebbers and Fred S. 
Haines, copartners doing business under the firm 
name and style of Ajax Electric Company; 8. O. 
Matthews and Frank L. Jones, copartners doing 
business under the firm name and style of City 
Lumber Agency; J. D. Mullins, doing business as 
J. D. Mullins Bros.; 8. J. Pritchard and C. H. 
Graves, copartners doing business as P. & G. Lum- 
ber Company; M. Kleiner, doing business as Liberty 
Lumber & Fuel Company; J. A. Soderberg, doing 
business as West Coast Monumental Company; 
Theodore [59] Hedlund, doing business as Atlas 
Paint Company; F. H. Madsen and Gustaf Jona- 
son, N. A. Hansen, A. J. Van Buskirk, C. W. 
Crouse, F. L. Swain, D. A. Trolson, Fred Gustafson, 
E. Scheibal, Paul Scheibal, F. J. Kazda, W. Donnel- 
lan, P. Hagstrom, Arthur Purvis, Roy Farnsworth, 
C. B. Dustin, L. J. Pettifer, Charles Bond, L. H. Bro- 
ten, W. Canaday, L. R. Lilly, F. MeNair, Dave 
Shields, Ed. Lindberg, Joe Tikalsky, F. Mente, C. 
Gustafson, George Larson, F. Marcellino, M. Swan- 
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son, William Griswold, O. E. Olson, C. I. Hill, Emil 
Johnson, C. Peterson, Earl Whitford, F. A. Fet- 
terly, Thomas S. Short, George W. Hicks, Robert 
M. Davis and Frank C. Neal, copartners doing busi- 
ness under the firm name and style of Davis & 
Neal; Sherman Wells, Carl J. Gerring, George 
Gerring, F. R. Schoen, Adolph W. Aufang, C. H. 
Boedecker, William L. Owens, F. H. Godfrey, W. T. 
Morris, Samuel Rothstein and Frederick Webber, 
aver: 
I 

That prior to the 15th day of January, 1921, the 
Scandinavian-American Bank of Tacoma was a 
corporation, organized and existing under and by 
virtue of the laws of the State of Washington, 
with its principal place of business at Tacoma, 
Washington, and authorized under such laws to 
do a general banking business in the City of Tacoma, 
and State of Washington, and was engaged in the 
conduct of such business; that on the 15th day of 
January, 1921, the said Scandinavian-American 
Bank of Tacoma was adjudged to be insolvent, 
and its assets and affairs thereby came into the 
possession of Claud P. Hay, as State Bank Com- 
missioner for the State of Washington, for liqui- 
dation, and remained in the hands of the said Claude 
P. Hay, as such Commissioner, and in course 
of liquidation until the Ist day of April, 1921, when 
the assets and affairs of the said insolvent banking 
corporation came into the hands of cross-com- 
plainant, J. P. Duke, as Supervisor of Banks of 
the State of Washington, for liquidation. 
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TET, 

That since the said lst day of April, 1921, said 
cross-complainant has been and now is the Super- 
visor of Banks of the State of Washington, and 
as such has been and now is in charge of the liqui- 
dation of the Scandinavian-American Bank of 
Tacoma, an insolvent banking corporation, and as 
such and for such purpose is authorized and em- 
powered under the laws of the State of Washing- 
ton to reduce the assets of the said insolvent bank- 
ing corporation to cash, and to maintain actions 
in his own name for such purpose. 

1OUG 

That the defendant Scandinavian-American 
Building Company is a corporation organized and 
existing under the laws of the State of Washing- 
ton, and a citizen of said state, and a resident of 
the southern division of the Western District of 
Washington; that on February 15, 1921, in the 
above-entitled action, F. P. Haskell was appointed 
receiver of such corporation, and has duly qualified 
as such and is now duly acting as such. 

IV. 

That the defendant Scandinavian-American Bank 
of Tacoma is a corporation organized and existing 
under the laws of the State of Washington, and a 
citizen of said state, and a resident of the southern 
division of the Western District of the State of 
Washington. 

V. 

On information and belief the defendants Ann 

Davis and R. T. Davis, Jr., as executors of the 
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estate of R. T. Davis, deceased, R. T. Davis, Jr., 
Lloyd Davis, Harry L. Davis, George L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, 
Hattie Davis Tennant and Ann Davis constitute a 
copartnership, doing business in Tacoma, Wash- 
ington, under the name and style of Tacoma Muill- 
work Supply Company, and all of said named de- 
fendants, with the exception of Hattie Davis Ten- 
nant, are citizens of the State of Washington, and 
the said Hattie Davis Tennant is a citizen of the 
State of California. 
VI. 

On information and belief the defendant G. Wal- 
lace Simpson is a citizen of the State of Pennsyl- 
vania. 

VII. 

That the defendant Frederick Webber is a citizen 

and resident of the State of Pennsvlvania. 
Vi 

On information and belief the defendants Savage- 
Seofield Company, Puget Sound Iron & Steel 
Works, E. E. Davis & Company, St. Paul and 
Tacoma Lumber Company, Far West Clay Com- 
pany, Henry Mohr Hardware Company, Inc., Hunt 
& Mottet, Edward Miller Cornice [60] & Roof- 
ing Company, Washington Brick, Lime & Sewer 
Company, United States Machine & Engineering 
Company, Colby Star Manufacturing Company, 
Tacoma Shipbuilding Company and Ben Olson Com- 
pany are all corporations organized and existing 
under the laws of the State of Washington and 
citizens of said state. 
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IS 

On information and belief Otis Elevator Com- 
pany is a corporation, duly organized and existing 
under and by virtue of the laws of the State of New 
Jersey and a citizen of said state, but has been ad- 
mitted to do business in the State of Washington 
by virtue of having complied with the laws of the 
State of Washington relative to foreign corpora- 
tions. 

X. 

On information and belief the defendant Crane 
Company is a corporation, duly organized and ex- 
isting under and by virtue of the laws of the State 
of Illinois and a citizen of said state, but has been 
admitted to do business in the State of Washington 
by virtue of having complied with the laws of said 
State of Washington relative to foreign corpora- 
tions. ; 

x 

On information and belief the defendant H. C. 
Greene, doing business as H. C. Greene Iron Works, 
the defendant J. D. Mullins, doing business as 
J. D. Mullins Bros., 8. O. Matthews and Frank 
L. Johns, a copartnership doing business under 
the name of City Lumber Agency, Carl Gebbers 
and Fred S. Haines, copartners doing business 
under the firm name and style of Ajax Electric 
Company, Robert M. Davis and Frank C. Neal, co- 
partners doing business under the firm name and 
style of Davis & Neal, S. J. Pritchard and C. H. 
Graves, copartners ‘doing business as P. & G. 
Lumber Company, Morris Kleiner doing business as 
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Liberty Lumber & Fuel Company, J. A. Soderberg 
doing business as West Coast Monumental Com- 
pany, Theodore Hedlund doing business as the Atlas 
Paint Company, are all citizens of the State of 
Washington and residents of the southern division 
of the Western District of Washington. 

XII. 

On information and belief the defendants F. W. 
Madson, Gustaf Jonasson, N. A. Hanson, A. J. Van- 
Buskirk, C. W. Crouse, F. L. Swain, D. A. Trolson, 
Fred Gustafson, E. Scheibal, Paul Scheibal, F. J. 
KazJa, W. Donnellan, P. Hagstrom, Arthur Purvis, 
Roy Farnsworth, C. B. Dustin, L. J. Pettifer, 
Charles Bond, L. H. Broten, W. Canaday, L. R. 
Lilly, F. McNair, Dave Shields, Ed. Lindberg, Joe 
Tikalsky, F. Mente, C. Gustafson, George Larson, F. 
Marcellino, M. Swanson, William Griswold, O. E. 
Olson, C. I. Hill, Emil Johnson, C. Peterson, Earl 
Whitford, F. A. Fetterly, Thomas S. Short, Sher- 
man Wells, Carl G. Gerring, George Gerring, F. R. 
Schoen, A. W. Aufang, C. H. Broedecker, William 
L. Owens, F. H. Godfrey and W. E. Morris, and 
Samuel Rothstein, are each and every one of them 
citizens of the State of Washington and residents 
of the southern division of the Western District of 
Washington. 

CUE 

Further, cross-complaints aver that the matter in 
controversy herein exceeds, exclusive of interest and 
costs, the sum or value of $3,000.00 

XGLY . 

That on September 2d, 1910, J. EH. Chilberg and 

Anna M. Chilberg, his wife, were the owners of cer- 
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tain real property in Pierce County, Washington, 
described as lots 11 and 12, in block 1003, in the City 
of Tacoma, and shown and designated upon that cer- 
tain plat entitled ‘‘Map of New Tacoma, Washing- 
ton Territory,’’ which plat was filed for record in 
the office of the Auditor of said Pierce County, 
Washington, on February 3, 1875; that on said date, 
the said J. EH. Chilberg and Anna Chilberg, for a 
valuable consideration, and in order to secure the 
payment of the principal and interest of a promis- 
sory note in the sum of $100,000.00 then made and 
delivered, when the same should become due and pay- 
able, and to secure the performance and observance 
of all the covenants and agreements and conditions 
on the part of the said J. EK. Chilberg and Anna M. 
Chilberg, his wife, contained in the mortgage herein- 
after mentioned, made, executed and delivered to 
the Penn Mutual Life Insurance Company, a cor- 
poration organized and existing under and by virtue 
of the laws of the State of Pennsylvania, a mort- 
gage wherein and whereby they mortgaged to the 
said Penn Mutual Life Insurance Company the real 
estate situated in Pierce Cay, State of Washing- 
ton, above described. 
XV, 

That a true copy of said mortgage so made, exe- 
cuted and delivered to the said Penn Mutual Life 
Insurance Company, is attached to this cross-bill 
of complaint and marked Exhibit ‘‘W”’ and ecross- 
complainants pray that this said copy marked Ex- 
hibit ‘‘W’”’ shall be taken in all respects as if it were 
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fully and specifically set forth in the body of this 
cross bill of complaint. [61] 
var 

That the said mortgage was duly filed for record in 
the office of the Auditor of Pierce County, Wash- 
ington, on September 23d, 1910, at 3:46 P. M., and 
was recorded in book 165 of Record of Mortgages, 
Pierce County, Washington, on page 452. 

XVII. 

That on October 27th, 1915, the said J. E. Chil- 
berg and Anna M. Chilberg, his wife, and the said 
‘‘The Penn Mutual Life Insurance Company,’’ a cor- 
poration, in the due exercise of the powers and au- 
thority by it in that behalf possessed, made and en- 
tered into an agreement for the extension of time of 
payment of the said mortgage, above described, and 
referred to herein as Exhibit ‘‘W,” wherein and 
whereby it was agreed that the time for the payment 
of the said principal sum of $100,000.00 should be 
due and payable as follows: 

$10,000.00 on September Ist, 1916; 

10,000.00 on September Ist, 1917; 

5,000.00 on September Ist, 1918; 

5,000.00 on September Ist, 1919; 

70,000.00 on September Ist, 1920; 
with interest at the rate of five and one-half per cent 
(516%) per annum from September Ist, 1915, until 
maturity, and at twelve per cent (12%) per an- 
num from maturity until paid; which said agree- 
ment was duly filed for record in the office of 
the Auditor of Pierce County, Washington, on No- 
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vember 15th, 1915, at 2:35 P. M., and is of record 
in the office of the said Auditor. 
XVIII. 

That on the 2d day of March, 1921, the said Penn 
Mutual Life Insurance Company, a corporation, in 
the exercise of the powers and authority by it in that 
behalf possessed, and for a valuable consideration, 
endorsed the said note and sold, assigned and trans- 
ferred the mortgage above described and referred to 
herein as Exhibit ‘‘W”’’ to the cross-complainant, 
J. P. Duke, as such Supervisor of Banks, and he is 
now the owner and holder thereof. 

XIX. 

That the principal of the said mortgage with in- 
terest, according to the terms thereof, and accord- 
ing to the agreement of extension of time herein- 
above referred to, is now due and that there is now 

due and payable on the said note and mortgage the 
sum of $70,000.00 and interest thereon at the rate of 
12 per cent per annum from September Ist, 1920, 
until paid. 

XX 

That the said note and mortgage expressly provide 
that any moneys paid by the mortgagee for the certi- 
fications to date of the abstracts of title and tax 
histories of the mortgaged premises, in case of de- 
fault should be a further lien on the said premises 
under said mortgage, and that this plaintiff has ex- 
pended the sum of $150.00 for certificates to date of 
the abstracts of title and tax histories of said mort- 
gaged premises. 
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DOs, 

That in said note and mortgage it is expressly 
agreed that, in case any action or proceeding is 
brought upon said note or to foreclose said mortgage, 
the mortgagee shall be entitled to an attorney’s fee 
therein equal to ten per cent of the amount due and 
that such attorney’s fees shall be a lien upon said 
land secured by said mortgage; the cross-complain- 
ants aver that the sum of $7,000.00 is a reasonable 
attorney’s fee to be allowed him in this said matter. 

XXIT. 

That no proceedings have been had in law or 
otherwise, and that no other action is being brought 
for the recovery of the said sum secured by said note 
and mortgage or for the recovery of the said mort- 
gage debt, or any part thereof. 

XXIII. 

This cross-complainant further shows, upon in- 
formation and belief that the defendants, F. P. 
Haskell, Jr., as receiver of the Scandinavian-Ametri- 
can Building Company, a corporation; Ann Davis 
and R. T. Davis, Jr., as executors of the estate of 
RK. T. Davis, deceased; R. T. Davis, Jr., Lloyd Davis, 
Harry L. Davis, George L. Davis, Maude A. Davis, 
Marie A. Davis, Ruth G. Davis, Hattie Davis Ten- 
nant and Ann Davis, copartners doing business 
under the name and style of Tacoma Millwork Com- 
pany; G. Wallace Simpson; Savage-Scofield Com- 
pany, a corporation; Puget Sound Iron & Steel 
Works, a corporation; E. 5. Davis & Company, a cor- 
poration; St. Paul & Tacoma Lumber Company, a 
corporation; Far West Clay Company, a corpora- 
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tion; Henry Mohr Hardware Company, Inc., a cor- 
poration; Hunt & Mottet [62] Company, a corpora- 
tion; Edward Miller Cornice & Roofing Company, a 
corporation; Washington Brick, Lime & Sewer 
Company, a corporation; Otis Elevator Company, a 
corporation; U. 8S. Machine & Engineering Com- 
pany, Inc., a corporation; Colby Star Manufactur- 
ing Company, a corporation; Tacoma Shipbuilding 
Company, a corporation; Crane Company, a cor- 
poration; Ben Olson Company, a corporation; H. 
C. Greene, doing business as H. C. Greene Iron 
Works; Carl Gebbers and Fred 8. Haines, co- 
partners doing business under the firm name 
and style of Ajax Electric Company; 8. O 
Matthews and Frank L. Johns, copartners doing 
business under the firm name and style of City Lum- 
ber Agency; J. D. Mullins doing business as J. D. 
Mullins Bros.; 8. J. Pritchard and C. H. Graves, co- 
partners doing business as P. & G. Lumber Com- 
pany; M. Kleiner, doing business as Liberty Lum- 
ber & Fuel Company; J. A. Soderberg, doing busi- 
ness as West Coast Monumental Company; Theo- 
dore Hedlund, doing business as Atlas Paint Com- 
pany; F, H. Madsen and Gustaf Jonason, N. A. 
Hansen, A. J. Van Buskirk, C. W. Crouse, F. L. 
Swain, D. A. Trolson, Fred Gustafson, E. Scheibal, 
Paul Scheibal, F. J. Kazda, W. Donnellan, P. Hag- 
strom, Arthur Purvis, Roy Farnsworth, C. B. 
Dustin, L. J. Pettifer, Charles Bond, L. 'H. Broten, 
W. Canaday, L. R. Lilly, F. McNair, Dave Shields, 
Ed Lindberg, Joe Tikalsky, F. Mente, C. Gustafson, 
George Larson, F. Marcellino, M. Swanson, William 
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Griswold, O. E, Olson, C. I. Hill, Emil Johnson, C. 
Peterson, Earl Whitford, F. A. Fetterly, Thomas 
S. Short, George W. Hicks, Robert W. Davis and 
Frank C. Neal, copartners doing business under the 
firm name and style of Davis & Neal; Sherman 
Wells, Carl J. Gerring, George Gerring, F. R. 
Schoen, Adolph W. Aufang, C. H. Boedecker, Will- 
iam L, Owens, F. H. Godfrey, W. E. Morris, Fred- 
erick Webber, and Samuel Rothstein, have, or claim 
to have, some interest in or claim upon the said 
moltgaged premises, or some part thereof, but cross- 
complainants aver that the interest of the said de- 
fendants, if any, is inferior, subject and subsequent 
to the lien of cross-complainants by virtue of the 
said note and mortgage hereinabove set forth. 

And the said Scandinavian-American Bank of 
Tacoma and J. P. Duke as Supervisor of Banks of 
the State of Washington, as a second cross-bill of 
complaint against the plaintiff herein, and against 
the defendants, F. P. Haskell, Jr., as receiver of the 
Seandinavian-American Building Company, a cor- 
poration; Ann Davis and R. T. Davis, Jr., as exec- 
utors of the estate of R. T. Davis, deceased; R. T. 
Davis, Jr., Lloyd Davis, Harry L. Davis, George L. 
Davis, Maude A. Davis, Marie A. Davis, Ruth G. 
Davis, Hattie Davis Tennant and Ann Davis, c¢o- 
partners doing business under the name and style 
of Tacoma Millwork Supply Company; G. Wallace 
Simpson; Savage-Scofield Company, a corporation; 
Puget Sound Iron & Steel Works, a corporation; 
E. E. Davis & Company, a corporation; St. Paul 
& Tacoma Lumber Company, a corporation; Far 
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West Clay Company, a corporation; Henry Mohr 
Hardware Company, Ine., a corporation; Hunt & 
Mottet Company, a corporation; Edward Miller 
Cornice & Roofing Company, a corporation; Wash- 
ington Brick, Lime & Sewer Company, a corpora- 
tion; Otis Elevator Company, a corporation; U. 8S. 
Machine & Engineering Company, a corporation; 
Colby Star Manufacturing Company, a corpora- 
tion; Tacoma Shipbuilding Company, a corpora- 
tion; Crane Company, a corporation; Ben Olson 
Company, a corporation; H. C. Greene, doing busi- 
ness as H. C. Greene Iron Works; Carl Gebbers 
and Fred §. Haines, copartners doing business 
under the firm name and style of Ajax Electric 
Company; 8. O. Matthews and Frank L. Johns, 
copartners doing business under the firm name and 
style of City Lumber Agency; J. D. Mullins doing 
business as J. D. Mullins Bros.; 8. J. Pritchard and 
C. H. Graves, copartners doing business as P. & G. 
Lumber Company; M. Kleiner, doing business as 
Liberty Lumber & Fuel Company; J. A. Soder- 
berg, doing business as West Coast Monumental 
Company; Theodore Hedlund, doing business as 
Atlas Paint Company; F. H. Madsen and Gustaf 
Jonason, N. A. Hansen, A. J. Van Buskirk, C. W. - 
Crouse, F. L. Swain, D. A. Trolson, Fred Gustaf- 
son, E. Scheibal, Paul Scheibal, F. J. Kazda, W. 
Donnellan, P. Hagstrom, Arthur Purvis, Roy 
Farnsworth, C. B. Dustin, L. J. Pettifer, Charles 
Bond, L. H. Broten, W. Canaday, L. R. Lilly, F. 
MeNair, Dave Shields, Ed Lindberg, Joe Tikalsky, 
F. Mente, C. Gustafson, George Larson, F. Marcel- 
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lino, M. Swanson, William Griswold, O. E. Olson, 
C. IL. Hill, Emil Johnson, C. Peterson, Earl Whit- 
ford, F. A. Petterly, Thomas 8. Short, George W. 
Hicks, and Robert M. Davis and Frank C. Neal, 
copartners doing business under the firm name and 
style of Davis & Neal; Sherman Wells, Carl J. Ger- 
ring, George Gerring, F. R. Schoen, Adolph W. 
Aufang, C. H. Boedecker, Williams L. Owens, Fred- 
erick Webber, F. H. Godfrey, W. HE. Morris and 
Samuel Rothstein aver: 
J. 

These cross-complainants reallege the allegations 
contained in paragraphs I to XIII, inclusive, as 
set forth in his first bill of complaint hereinabove, 
and make the same a part of this, the second cross- 
bill of complaint herein, as fully and to all intents 
and purposes as though the same were set forth 
herein verbatim. 

JO 

That prior to November 10th, 1919, lot 10, block 
10038, as the same is known and designated upon a 
certain plat entitled ‘‘Map of Tacoma, W. T.,’’ filed 
for record with the Auditor of Pierce County, 
Washington, on February 3d, 1875, was in ‘‘ Drury, 
the Tailor, Incorporated,’’ a corporation organized 
and existing under and by virtue of the laws of 
the State of Washington; and that on said date 
the said Seandinavian-American Bank of Tacoma, 
at the instance [63] and request of the Scandina- 
vian-American Building Company, and in consid- 
eration of the contract hereinafter referred to, paid 
to the said corporation, ‘‘ Drury, the Tailor, Incor- 
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porated,’’ the sum of $65,000.00, and in considera- 
tion thereof the said corporation, ‘‘Drury, the 
Tailor, Incorporated,’’ deeded the said lot to the 
Scandinavian-American Building Company; that 
at such time the title to lots 11 and 12 in block 1003, 
‘‘Map of New Tacoma, W. T.,’’ was in the said Scan- 
dinavian-American Bank of Tacoma, a corporation, 
and the said Scandinavian-American Bank of Ta- 
coma, on February 25th, 1920, deeded the said lots 
11 and 12, block 1008, to the said Seandinavian- 
American Building Company, a corporation, in con- 
sideration of the agreement of the said Scandina- 
vian-American Building Company, a corporation, 
to deliver to the said Seandinavian-American Bank 
of Tacoma bonds of the par value of $350,000.00, 
bearing interest at the rate of 6% per annum, pay- 
able semi-annually, and secured by a second mort- 
gage upon lots 10, 11 and 12, block 10038, ‘‘ Map of New 
Tacoma, W. T.,”’ situated in Pierce County, Wash- 
ington; that it was a part of the second agreement 
that said mortgage bonds should be delivered to 
the said Seandinavian-American Bank of Tacoma, 
within a period of four months from the 10th day 
of February, 1920, and that the said Scandinavian- 
American Building Company should finance the 
erection of a sixteen-story building and provide 
the ground floor thereof with space and accommo- 
dation for a metropolitan banking institution, which 
space was reserved for the use of the Scandinavian- 
American Bank of Tacoma, upon a rental to be 
thereafter agreed upon, and that for the purpose 
of financing the construction and erection of 
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the said building a first mortgage in the sum of 
$600,000.00 should be executed by the said Seandi- 
navian-American Building Company upon all three 
lots, which said mortgage should be executed and 
recorded before actual construction should begin 
and before any of the contracts for such construc- 
tion should have been let, and a series of seond mort- 
gage bonds of the total par value of $750,000.00 
should be executed and secured by a second mort- 
gage on the said premises, of which bonds, bonds 
of the par value of $350,000.00 should be delivered, 
as above set forth, which said agreement was in 
writing, and that a true copy of said agreement is an- 
nexed to this cross-bill of complaint and marked 
Exhibit ‘‘X,’’ and these cross-complainants pray 
leave that the said copy marked Exhibit ‘‘X’’ may 
be taken in all respects as if it were fully and spe- 
cifically set forth in the body of this second cross- 
bill of complaint. 
OGL 

That the said Scandinavian-American Building 
Company never in fact executed the second mortgage 
which it agreed to execute under the terms of the said 
agreement attached hereto and marked Exhibit 
“*X,’’ nor did it ever issue and deliver the bonds 
therein provided for, and that such agreement was 
aot put of record in the office of the Auditor of 
Pierce County, Washington, in reliance upon the 
agreements of the contractors furnishing labor and 
material upon such building whereby the right to 
file liens thereon was waived. 
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LV, 

That said Scandinavian-American Bank of Ta- 
coma, by virtue of the premises and by virtue of 
the transfer to the Scandinavian-American Build- 
ing Company of the real property above described, 
is entitled in equity to a lien in the nature of a 
purchase money mortgage on said premises in ac- 
cordance with the terms of said agreement. attached 
hereto and marked Exhibit ‘*X.”’ 

NE 

That no other proceeding at law or otherwise has 
been brought for the establishment of said lien or 
the fgorclosure thereof. 

VI. 

That the cross-complainant further shows upon in- 
formation and belief that the plaintiff, McClintic- 
Marshall Company, a corporation, and the defend- 
ants, F. P. Haskell as receiver of the Scandinavian- 
American Building Company, a corporation; Ann 
Davis and R. T. Davis, Jr., as executors of the 
estate of R. T. Davis, deceased; R. T. Davis, Jr., 
Lloyd Davis, Harry L. Davis, George L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, Hat- 
tie Davis Tennant and Ann Davis, copartners doing 
business under the name and style of Tacoma Mill- 
work Supply Company; G. Wallace Simpson; 
Savage-Scofield Company, a corporation; Puget 
Sound Iron & Steel Works, a corporation; EH. E. 
Davis & Company, a corporation; St. Paul & Ta- 
coma Lumber Company, a corporation; Far West 
Clay Company, a corporation; Henry Mohr Hard- 
ware Company, Inc., a corporation, Hunt & Mottet 
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Company, a corporation; Edward Miller Cornice 
& Roofing Company, a corporation; Washington 
Brick, Lime & Sewer Company, a corporation; Otis 
Elevator Company, a corporation; U. S. Machine 
& Engineering Company, a corporation; Colby Star 
Manufacturing Company, a corporation; Tacoma 
Shipbuilding Company, a corporation; Crane Com- 
pany, a corporation; Ben Olson Company, a cor- 
poration; H. C. Greene, doing business as H. OC. 
Greene Iron Works; Carl Gebbers and Fred S. 
Haines, copartners doing business under the firm 
name and style of Ajax Electric Company; S. O. 
Matthews and Frank L. Johns, copartners doing 
business under the firm name and style of City 
Lumber Agency; J. D. Mullins, doing business as 
J. D. Mullins Bros.; 8S. J. Pritchard and C. H. 
Graves, copartners [64] doing business as P. 
& G. Lumber Company; M. Kleiner, doing business 
as Liberty Lumber & Fuel Company; J. A. Soder- 
berg, doing business as West Coast Monumental 
Company; Theodore Hedlund, doing business as 
Atlas Paint Company; F. H. Madsen and Gustaf 
Jonason, N. A. Hansen, A. J. Van Buskirk, C. W. 
Crouse, F. L. Swain, D. A. Trolson, Fred Gustaf- 
: son, EK. Scheibal, Paul Scheibal, F. J. Kazda, W. 
Donnellan, P. Hagstrom, Arthur Purvis, Roy 
rParnsworth, C. B. Dustin, L. J. Pettifer, Chatles 
Bond, L. H. Broten, W. Canaday, L. R. Lilly, F. 
: McNair, Dave Shields, Ed Lindberg, Joe Tikalsky, 
: F. Mente, C. Gustafson, George Larson, F. Marcel- 
lino, M. Swanson, Wilham Griswold, O. E. Olson, 
C. I. Hill, Emil Johnson, C. Peterson, Ear] Whit- 
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ford, F. A. Fetterly, Thomas S. Short, George W. 
Hicks and Robert M. Davis and Frank C. Neal, co- 
partners doing business under the firm name and 
style of Davis & Neal; Sherman Wells, Carl J. Ger- 
ring, George Gerring, F. R. Shoen, Adolph W. Au- 
fang, C. H. Boedecker, William L. Owens, F. H. God- 
frey, W. E. Morris, Frederick Webber, and Samuel 
Rothstein have, or claim to have, some interest in, or 
lien upon the said mortgaged premises or some part 
thereof ; but cross-complainants aver that the interest 
of each of said defendants, if any, is inferior, subject 
and subsequent to the lien of the cross-complainants 
by virtue of the premises as above set forth. 

And the said Scandinavian-American Bank of 
Tacoma and James P. Duke as Supervisor of Banks 
of the State of Washington, as a third cross-bill of 
complaint against the plaintiff herein, and against 
the defendants, F. P. Haskell as receiver of the 
Scandinavian-American Building Company, a cor- 
poration; Ann Davis and R. T. Davis, Jr., as exec- 
utors of the estate of R. T. Davis, deceased; R. T. 
Davis, Jr., Lloyd Davis, Harry L. Davis, George 
L. Davis, Maude A. Davis, Marie A. Davis, Ruth G. 
Davis, Hattie Davis Tennant, and Ann Davis, co- 
partners doing business under the name and style 
of Tacoma Millwork Supply Company; G. Wallace 
Simpson; Savage-Scofield Company, a corporation; 
Puget Sound Iron & Steel Works, a corporation; 
E. E. Davis & Company, a corporation; St. Paul 
& Tacoma Lumber Company, a corporation; Far 
West Clay Company, a corporation; Henry Mohr 
Hardware Company, Inc., a corporation; Hunt & 
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Mottet Company, a corporation; Edward Miller 
Cornice & Roofing Company, a corporation; Wash- 
ington Brick, Lime & Sewer Company, a corpora- 
tion; Otis Elevator Company, a corporation; U. 8. 
Machine & Engineering Company, a corporation; 
Colby Star Manufacturing Company, a corpora- 
tion; Tacoma Shipbuilding Company, a corpora- 
tion; Crane Company, a corporation; Ben Olson 
Company, a corporation; H. C. Greene, doing busi- 
ness as H. C. Greene Iron Works; Carl Gebbers 
and Fred 8S. Haines, copartners doing business 
under the firm name and style of Ajax Electric 
Company; S. O. Matthews and Frank L. Jones, co- 
partners doing business under the firm name and 
stvle of City Lumber Agency; J. D. Mullins, doing 
business as J. D. Mullins Bros.; 8. J. Pritchard and 
C. H. Graves, copartners doing business as P. & 
G. Lumber Company; M. Kleiner, doing business 
as Liberty Lumber & Fuel Company; J. A. Soder- 
berg, doing business as West Coast Monumental 
Company; Theodore Hedlund, doing business as 
Atlas Paint Company; F. H. Madsen and Gustaf 
Jonason, N. A. Hansen, A. J. Van Buskirk, C. W. 
Crouse, F. L. Swain, D. A. Trolson, Fred Gustafson, 
E. Scheibal, Paul Scheibal, F. J. Kazda, W. Don- 
nellan, P. Hagstrom, Arthur Purvis, Roy Farns- 
worth, C. B. Dustin, L. J. Pettifer, Charles Bond, 
fee Grove VW eCanaday, by R. Lilly, F. McNair, 
Dave Shields, Ed Lindberg, Joe Tikalsky, I’. Mente, 
C. Gustafson, George Larson, I’. Mareellino, M. 
Swanson, William Griswold, O. IE. Olson, C. TI. Hill, 
Himil Johnson, C. Peterson, Earl Whitford, F. A. 
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Fetterly, Thomas 8. Short, George W. Hicks, Rob- 
ert M. Davis and Frank C. Neal, copartners doing 
business under the firm name and style of Davis 
& Neal; Sherman Wells, Carl J. Gerring, George 
Gerring, F. R. Schoen, Adolph W. Aufang, C. H. 
Boedecker, William L. Owens, Frederick Webber, 
I’. H. Godfrey, W. E. Morris, and Samuel Roth- 
stein aver: 
i: 

These cross-complainants reallege the allegations 
contained in paragraphs I to XIII, inclusive, as set 
forth in the first bill of complaint hereinabove, and 
makes the same part of this, the third cross-hill 
of complaint herein, as fully and to all intents and 
purposes as though the same were set forth herein 
verbatim. 

JIM 

That pursuant to the said agreement attached 
hereto and marked Exhibit ‘‘X”’ the said Scandi- 
navian-American Building Company obtained from 
the Metropolitan Life Insurance Company of New 
York an agreement to lend $600,000.00 upon said 
building when same should have been completed, 
and that one G. Wallace Simpson of Philadelphia, 
represented to said Scandinavian-American Build- 
ing Company that he could and would pledge such 
mortgage as security and thus obtain such sums of 
money as were necessary up to $600,000.00 as the 
work on said building progressed if said mortgage 
were executed to him, such sums so obtained as ad- 
vances to be repaid to the lenders thereof out of 
the money obtained from said Metropolitan Life 
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Insurance Company, when said building was com- 
pleted. 
ee 

That in accordance with the said agreement and 
on the 10th day of March, 1920, the said Scandina- 
vian-American Building Company, in the due exer- 
cise of the powers and authority in [65] that be- 
half by it possessed, due corporate action having first 
been had for that purpose, made, executed and de- 
livered to said G. Wallace Simpson its promissory 
note, in writing, in the principal sum of $600,000.00 
bearing interest at the rate of 6% per annum until 
maturity, interest payable semi-annually on the 1st 
davs of May and November of each year, and the 
principal payable at the rate of $10,000.00 on No- 
vember 1, 1921, $10,000.00 on May 1, 1922, and $10,- 
000.00 on the first days of November and May there- 
after until the 1st day of November, 1935, when the 
balance of the said principal, with interest, amount- 
ing to $320,000.00, should become due and payable. 

Ly 

That on said March 10th, 1920, the said Scandina- 
vian-American Building Company, in the due exer- 
cise of the powers and authority by it in that behalf 
possessed, corporate action having first been had, 
in order to secure the payment of the principal and 
interest of the said note, and to secure the perform- 
ance and observance of all the covenants contained 
in the mortgage hereinafter mentioned, and in ac- 
eordance with the agreements made with the said 
Seandinavian-American Bank of T'acoma, herein- 
above referred to, made, executed and delivered to 
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the said G. Wallace Simpson a mortgage wherein 
it mortgaged to the said Simpson the said property 
described in said agreement, viz., Lots 10, 11 and 
12, in block 1003, as the same are known and desig- 
nated upon that certain plat entitled, ‘‘Map of New 
Tacoma, W. T.,’’ which was filed for record in the 
office of the Auditor of Pierce County, Washington, 
on February 3, 1875. 
WV, 

That a true copy of the said mortgage ‘to the said 
Simpson is attached to this cross-bill of complaint 
and marked Exhibit ‘‘Y’’ and the cross-complain- 
ants pray leave that said copy marked Exhibit ‘‘Y”’ 
may be taken in all respects as if it were fully and 
completely set forth in the body of this cross-bill 
of complaint. 

VI. 

That the said mortgage was duly filed for record 
in the office of the Auditor of Pierce County, Wash- 
ington, on March 10th, 1920, at 4:57 P. M., and was 
recorded in book 225 of Records of Mortgages, 
Pierce County, on page 320. 

VIL. 

That pursuant to the said contracts hereinabove 
mentioned the said Scandinavian-American Build- 
ing Company began the erection of a sixteen-story 
building upon the lots therein described, and for 
such purposes contracted with certain laborers and 
materialmen, some of whom are the defendants 
herein, for materials and labor to be used in the 
construction of the said building, all of which by 
their terms provide that said laborers and material- 
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men should have no lens against the real property 
described in said contract, Exhibit ‘‘X.”’ 
VIE 

That on or about the 25th day of June, 1920, the 
said G. Wallace Simpson, having failed to obtain 
advances upon the security of said mortgage, and 
the said Scandinavian-American Building Company 
being in need thereof, and said Scandinavian- 
American Bank of Tacoma advanced to the said 
Seandinavian-American Building Company the sum 
of $432,822.99 at various times between the said 25th 
day of June, 1920, and the 15th day of January, 
1921, and the said Seandinavian-American Build- 
ing Company caused the said G. Wallace Simpson 
to resign to the said Scandinavian-American Bank 
of Tacoma the said mortgage hereinabove referred 
to and marked Exhibit ‘‘Y’’ attached hereto; that 
in making of the advances herein referred to the 
said Scandinavian-American Bank of Tacoma ful- 
filled the agreement of the said G. Wallace Simpson 
to the extent of the said $432,822.99. 

IX. 

Naat the said mortgage attached hereto and 
marked Exhibit ‘‘Y’’ was conditioned, among other 
things, upon the payment of the interest of the said 
note when due, according to the terms and condi- 
tions of the said note; and that it is provided, among 
other things, that if default should be made in the 
principal of the said note thereby secured, or of the 
interest thereon when same became payable, then 
the principal sum, with all arrearages of interest 
thereon, and attorney’s fees, should, at the option of 
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the mortgagee, become due and payable thereafter; 
and that the said Scandinavian-American Building 
Company has failed to pay the interest upon the 
said promissory note according to the terms thereof ; 
and that there is now due and owing from the said 
Scandinavian-American Building Company to the 
said Scandinavian-American Bank of Tacoma and 
to the cross-complainant, J. P. Duke, as such Super- 
visor of Banks, the following sums with interest at 
Six per cent per annum thereon until paid, as fol- 
lows, to wit: 


ne +20, WOZUG Re me enae see $200,000.00 
Dec, dis io2 Oa. ce eee 209,133.25 
an.. 16, 92 ee 32,822.99 
otal... ee eee $441,956.34 
[66] 
Ox. 


That by filing this cross-bill of complaint, these 
cross-complainants exercise their option of declar- 
ing the aforesaid principal sum and all arrearages 
of interest thereon and attorney’s fees to be imme- 
diately payable as in said mortgage provided. 

XI. 

That in said note and mortgage it is expressly 
agreed that in case any action or proceeding is 
brought upon said note or to foreclose said mort- 
gage, the holder thereof shall be entitled to such 
attorney’s fees as the Court shall deem reasonable, 
and cross-complainants aver that the sum of $40,- 
000.00 is a reasonable attorney’s fee in this matter. 
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2SUE 

That no proceeding has been had at law or other- 
wise, and that no other action has been brought 
for the recovery of the said sum or any part thereof. 

eo: 

The cross-complainants further show upon infor- 
mation and belief that the plaintiff, McClintic-Mar- 
shall Company, a corporation, and the defendants, 
F. P. Haskell as receiver of the Seandinavian- 
American Building Company, a corporation; Ann 
Davis and R. T. Davis, A Sy as executors of the 
estate of R. T. Davis, deceased; R. T. Davis, Jr., 
Lloyd Davis, Harry L. Davis, George L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, 
Hattie Davis Tennant and Ann Davis, copartners 
doing business under the name and style of Tacoma 
Millwork Supply Company; G. Wallace Simpson; 
Savage-Scofield Company, a corporation; Puget 
Sound Iron & Steel Works, a corporation; E. E. 
Davis & Company, a corporation; St. Paul & 
Tacoma Lumber Company, a corporation; Far West 
Clay Company, a corporation; Henry Mohr Hard- 
ware Company, Inc., a corporation; Hunt & Mottet 
Company, a corporation; Edward Miller Cornice 
& Roofing Company, a corporation; Washington 
Brick, Lime & Sewer Company, a corporation; Otis 
Elevator Company, a corporation; U.S. Machine & 
Engineering Company, a corporation; Colby Star 
Manufacturing Company, a corporation; Tacoma 
Shipbuilding Company, a corporation; Crane Com- 
pany, a corporation; Ben Olson Company, a corpo- 
ration; H. C. Greene, doing business as H. C. Greene 
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Iron Works; Carl Gebbers and Fred S. Haines, 
copartners doing business under the firm name and 
style of Ajax Electric Company; 8. O. Matthews 
and Frank L. Johns, copartners doing business 
under the firm name and style of City Lumber 
Agency; J. D. Mullins, doing business as J. D. 
Mullins Bros.; 8. J. Pritchard and C. H. Graves, 
copartners doing business as P. & G. Lumber Com- 
pany; M. Kleiner, doing business as Liberty Lumber 
& Fuel Company; J. A. Soderberg, doing business 
as West Coast Monumental Company; Theodore 
Hedlund, doing business as Atlas Paint Company; 
F. H. Madsen and Gustaf Jonason, N. A. Hansen, 
A. J. Van Buskirk, C. W. Crouse, F. L. Swain, 
D. A. Trolson, Fred Gustafson, E. Scheibal, Paul 
Scheibal, F. J. Kazda, W. Donnellan, P. Hagstrom, 
Arthur Purvis, Roy Farnsworth, C. B. Dustin, L. J. 
Pettifer, Charles Bond, L. H. Broten, W. Canaday, 
L. R. Lilly, F. McNair, Dave Shields, Ed Lindberg, 
Joe Tikalsky, F. Mente, C. Gustafson, George Lar- 
son, F. Marcellino, M. Swanson, William Griswold, 
O. E. Olson, C. I. Hill, Emil Johnson, C. Peterson, 
Earl Whitford, F. A. Fetterly, Thomas S. Short, 
George W. Hicks, Robert M. Davis and Frank C. 
Neal, copartners doing business under the firm 
name and style of Davis & Neal; Sherman Wells, 
Carl J. Gerring, George Gerring, F. R. Schoen, 
Adolph W. Aufang, C. H. Boedecker, William L. 
Owens, Frederick Webber, F. H. Godfrey, W. E. 
Morris and Samuel Rothstein have, or claim to 
have, some interest in or lien upon the said mort- 
gaged premises or some part thereof; but cross- 
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complainants aver that the interest of each of said 
defendants, if any, is inferior, subject and subse- 
quent to the lien of the cross-complainants by virtue 
of the premises, as above set forth. 

WHEREFORE these cross-complainants pray: 

(1) That said mortgage, Exhibit ‘‘W,’’ be fore- 
closed ; 

(2) That the lien of said mortgage, Exhibit 
““W,’’? may be decreed and established as a lien upon 
all and particular, the premises and property cov- 
ered thereby, prior to any and all other hens and 
elaims; and that a fair and just account may be 
had touching the amount due to cross-complainants 
upon the mortgage aforesaid. 

(3) That in default of the payment of the sum 
so found to be due within a time to be limited by 
a deeree of this Honorable Court, together with 
such sum as may be sufficient to pay all expenses 
of having abstracts of title and tax histories cer- 
tified to date, together with interest thereon, and 
together with such sum as may be allowed by this 
Honorable Court to the plaintiff for attorney’s com- 
pensation and for costs, and it may be decreed that 
the defendants, and all persons claiming from, 
through or under them, or any of them, may be ab- 
solutely and forever barred and foreclosed of and 
from all right, title, interest or equity of redemp- 
tion of, in and to the said mortgaged premises and 
property, or any part thereof, and that a sale of the 
said mortgaged premises and property, free and 
clear of all other liens and claims whatsoever, be 
ordered in accordance with the laws and the practice 
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of this Honorable Court; and that [67] the pro- 
ceeds may be applied to the expenses of this pro- 
ceeding and attorney’s compensation, and to the 
amount found due the plaintiff herein, and the 
balance, if any, may be applied as this Honorable 
Court may direct. 

(4) That the contract, Exhibit ‘‘X,’’ made by 
the defendant Scandinavian-American Building 
Company with the Scandinavian-American Bank of 
Tacoma be established by a decree of this Honorable 
Court as an equitable purchase money mortgage 
upon the premises therein described and covered 
thereby to the extent of $350,000.00 with interest 
thereon from June 10th, 1920, at the rate of 6% 
per annum until paid, that same be foreclosed and 
that the lien of said mortgage, Exhibit ‘‘X,’’ may be 
decreed and established as a lien upon all and sin- 
gular the premises and the property of the de- 
fendant Scandinavian-American Building Company 
covered thereby, prior to any and all other liens and 
claims except the mortgages hereinabove referred 
to; and that a fair and just account may be had 
fixing the amount due the said cross-complainants 
upon the mortgage aforesaid, and that in default 
of the payment of the amount so found to be due 
within a time to be limited by a decree of this 
Honorable Court it may be decreed that the defend- 
ants, and all persons claiming any interest in or to 
the said mortgaged premises, or any part thereof, 
from, through or under them, or any of them, may 
be absolutely and forever barred and foreclosed of 
any and all right, title and interest or equity of 


rs 
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redemption of, in and to said mortgaged premises 
and property, or any part thereof, and that a sale 
of said mortgaged premises and property, free and 
clear of all liens and claims whatsoever, except the 
mortgages hereinabove referred to, be ordered in 
accordance with law and the practice of this Honor- 
able Court, and that the proceeds may be applied to 
the expenses of said sale, and to the payment of 
the amount found due as aforesaid upon the princi- 
pal and interest due to cross-complainants, as afore- 
said, and the balance, if any, as this Honorable 
Court may direct. 

(5) That the said mortgage, Exhibit ‘‘Y,’’ made 
by the defendant Scandinavian-American Building 
Company, be foreclosed, that the lien of said mort- 
gage, Exhibit ‘‘Y,’’ may be decreed and established 
as a lien upon all and singular the premises and 
property of the defendant Scandinavian-American 
Building Company covered thereby, prior to any 
and all other liens and claims, except the first mort- 
gage, Exhibit ‘‘W,’’ hereinabove referred to, and 
that a fair and just account may be had touching 
the amount due the cross-complainants upon the 
said note and mortgage aforesaid; that in default 
of the payment of the amount so found to be due 
within a time to be limited by a decree of this 
Honorable Court, together with interest thereon, 
and together with such sums as may be allowed by 
this Honorable Court to the cross-complainants for 
attorney’s compensation, it may be deereed that the 
defendants and all persons claiming any interest in 
or to the said mortgaged property, or any part 
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thereof, from, through or under them or either or 
any of them, as aforesaid, subject to the liens of 
the said mortgage hereinabove referred to as Ex- 
hibit ‘‘W’’ as aforesaid may be absolutely and 
forever barred and foreclosed of and from all right, 
title, and interest or equity of redemption of, in 
and to said mortgaged premises and property, or 
any part thereof, and that a sale of the whole of 
said mortgaged property, subject to the liens of the 
mortgage hereinabove referred to as Exhibit ‘‘W,”’ 
but free and clear of all other claims and liens 
whatsoever, be ordered in accordance with law and 
the practice of this Honorable Court; and that the 
proceeds may be applied to the expenses of this 
proceeding and to attorney’s compensation, and to 
the payment of the amount found due as aforesaid 
upon the principal and interest of the note secured 
by the mortgage, Exhibit ‘‘Y,’’ and the balance, if 
any, as this Honorable Court may direct. 

(6) That the defendants herein and the plain- 
tiff, McClintic-Marshall Company, may answer all 
and singular the premises, but not under oath (an- 
swer under oath being hereby expressly waived). 

(7) That cross-complainants may have such 
other and further relief in the premises as the na- 
ture and circumstances of the case require and as 
your Honor may seem fit. 

May it please your Honor to grant to your cross- 
complainant writs of subpoena, to be directed to the 
plaintiff, MeClintic-Marshall Company, a corpora- 
tion, and to the defendants, Ann Davis and R. T. 
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Davis, Jr., as executors of the estate of R. T. Davis, 
deceased; R. T. Davis, Jr., Lloyd Davis, Harry L. 
Davis, George L. Davis, Maude A. Davis, Marie A. 
Davis, Ruth G. Davis, Hattie Davis Tennant and 
Ann Davis, copartners doing business under the 
name and style of Tacoma Millwork Supply Com- 
pany; G. Wallace Simpson; Savage-Scofield Com- 
pany, a corporation; Puget Sound Iron & Steel 
Works, a corporation; E. E. Davis & Co., Inc, a 
corporation; St. Paul & Tacoma Lumber Company, 
a corporation; Far West Clay Company, a corpora- 
tion; Henry Mohr Hardware Co., Ine., a corpora- 
tion; Hunt & Mottet Company, a corporation; 
Edward Miller Cornice & Roofing Company, a cor- 
poration; Washington Brick, Lime & Sewer Com- 
pany, a corporation; Otis Elevator Company, a 
corporation; U. 8S. Machine & Engineering Co., 
Inec., a corporation; Colby Star Manufacturing Com- 
pany, a corporation; Tacoma Shipbuilding Com- 
pany, a corporation; Crane Company, a corpora- 
tion; Ben Olson Company, a corporation; H. C. 
Greene, doing business as H. C. Greene Iron 
Works; Carl Gebbers and Fred S. Haines, co- 
partners doing business under the firm name and 
style of Ajax Electric Company; S. O. Matthews 
and Frank L. Johns, copartners doing business 
under the firm name and style of City Lumber 
Agency; J. D. Mullins, doing business as J. D. 
Mullins Brothers; 'S. J. Pritchard and C. H. Graves, 
copartners doing [68] business as P. & G. Lum- 
ber Company; M. Kleiner, doing business as Liberty’ 
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Lumber & Fuel Company; J. A. Soderberg, doing 
business as West Coast Monumental Company; 
Theodore Hedlund, doing business as Atlas Paint 
Company; FI’. H. Madsen and Gustaf Jonason, N. A. 
Hansen, A. J. Van Buskirk, C. W. Crouse, F. L. 
Swain, D. A. Trolson, Fred Gustafson, E. Scheibal, 
Paul Scheibal, F. J. Kazda, W. Donnellan, P. Hag- 
strom, Arthur Purvis, Roy Farnsworth, C. B. 
Dustin, L. J. Pettifer, Charles Bond, L. H. Broten, 
W. Canaday, L. R. Lilly, F. McNair, Dave Shields, 
Ed Lindberg, Joe Tikalsky, F. Mente, C. Gustafson, 
George Larson, F. Marcellino, M. Swanson, William 
Griswold, O. E. Olson, C. I. Hill, Emil Johnson, C. 
Peterson, Earl Whitford, F. A. Fetterly, Thomas 
S. Short, George W. Hicks; Robert M. Davis and 
Frank C. Neal, copartners doing business under 
the firm name and style of Davis and Neal; Sher- 
man Wells, Carl J. Gerring, George Gerring, F. R. 
Schoen, Adolph W. Aufang, C. H. Boedecker, Will- 
iam L. Owens, F. H. Godfrey, W. E. Morris, Samuel 
Rothstein, and Frederick Webber, therein and 
thereby commanding them and each of them at a 
certain time and under a certain penalty therein to 
be named to be and appear before your Honor in this 
Honorable Court; then and there severally to an- 
swer all and singular the matters aforesaid, but 
not under oath, answer under oath being expressly 
waived, and to stand to and abide and perform such 
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other and further orders or decrees as to your 
Honor shall seem meet. 
J. D. DUKE, 
Supervisor of Banks of the State of Washington. 
F. D. OAKLEY, 
401 Perkins Building, Tacoma, Washing- 
ton. 
GUY E. KELLY, 
THOMAS MacMAHON, 
1005 Rust Building, Tacoma, Washington. 
Solicitor for Cross-complainant. 


United States of America, 
Western District of Washington, 
Southern Division, 

County of Thurston,—-ss. 

J. P. Duke, being first duly sworn, on oath de- 
poses and says, that he is the cross-complainant above 
named and the Supervisor of Banks of the State 
of Washington; that he has read the above and 
foregoing czoss-bill of complaint, knows the con- 
tents thereof, and believes the same to be true. 

J. P. DUKE. 


Subscribed and sworn to before me this 14th day 
ou Jimme 1921. 
[Seal] FRED G. COOK, 
Notary Public for Washington, Residing at Olym- 
pia. [69] 
Exhibit ‘‘W.”’ 
MORTGAGE. 
THIS INDENTURKE, made this 2nd day of Sep- 
tember, A. D. 1910, between J. H. CHILBERG and 
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ANNA M. CHILBERG, husband and wife at all 
times since previous to acquiring title to the within 
described property, jointly and severally, herein- 
after referred to as the ‘‘first party,’”’ and THE 
PENN MUTUAL LIFE INSURANCE COM- 
PANY, a corporation, organized under the laws of 
the State of Pennsylvania, and having its principal 
place of business at Philadelphia, hereinafter re- 
ferred to as the ‘‘second party’’: 

WITNESSETH, that the first party in considera- 
tion of ONE HUNDRED THOUSAND ($100,- 
000.00) DOLLARS, to first party in hand paid by 
second party, the receipt of which is hereby ac- 
knowledged, does by these presents grant, sell, con- 
vey and warrant unto second party, its successors 
and assigns, the following described property, situ- 
ated in Pierce County, Washington, to wit: 

Lots numbered eleven (11) and twelve (12) 
in Block numbered ten hundred and three 
(1003) in the City of Tacoma as shown and 
designated on a certain plat entitled ‘‘Map of 
New Tacoma, Washington Territory,’’ which 
plat was filed for record in the office of the 
Auditor of said Pierce County February 3rd, 
1875 ; 

Also including herein the party walls on each 
or either side of said premises, and the agree- 
ments respecting the same, and all rights in or 
to said party walls or under or by virtue of all 
of the agreements respecting the same; 

Any streets or alleys, or portions thereof, on 
which the above property abuts which have 
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been or may hereafter be vacated by City Coun- 
cil or otherwise and be annexed to the above 
described property, or become the property of 
the mortgagors, their heirs, executors, succes- 
sors and assigns, shall immediately become ad- 
ditional security under this mortgage and sub- 
ject to all the terms and conditions in said 
mortgage ; 
together with all the buildings and_ structures 
thereon or that may hereafter be placed thereon, 
and also any and all elevators, engines, boilers, and 
all hearing, lighting, plumbing and ventilating fix- 
tures and apparatus now on said premises, or that 
may hereafter be placed thereon, with all and 
singular the tenements, hereditaments, and appur- 
tenances to the same belonging or in anywise ap- 
pertaining, hereby expressly waiving and relin- 
quishing any and all right or claim of homestead, 
and the benefit of any and all exemption, appraise- 
ment or stay laws of the State of Washington. 

TO HAVE AND TO HOLD the above granted 
premises unto second party, its successors and as- 
signs, forever, with all the tenements, hereditaments 
and appurtenances thereto belonging. 

First party hereby covenants and agrees to and 
with second party as follows, to wit: 

1. That first party is seized of said premises in 
fee simple absolute, and has good right to convey 
and mortgage the same. 

2. That second party shall quietly enjoy said 
premises. 
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3. That said premises are free from all encum- 
brances. 

4, That first party will execute or procure and 
deliver to second party upon demand any and all 
further conveyances or other instruments necessary 
or proper to render this mortgage a first hen upon 
a good and marketable title to said property. 

5. That first party will warrant and defend the 
title to said property forever against all lawful 
claims and demands whatsoever. 

THIS INSTRUMENT IS A MORTGAGE given 
to secure the payment of the following sums and 
the performance of the following agreements, to 
wit: 

1. The first party is justly indebted to the sec- 
ond party in the principal sum of $100,000.00 evi- 
denced by a certain negotiable promissory note of 
even date herewith, made by first party and payable 
to the order of second party, payable on the Ist 
day of September, A. D. 1915, with interest thereon 
from date until maturity at the rate of 5 per cent 
per annum, and from maturity until paid at the 
rate of twelve per cent per annum, payable semi- 
annually on [70] the 1st davs of March and Sep- 
tember in each year, both principal and interest 
payable only in United States gold coin of the pres- 
ent standard of weight and fineness, at the office of 
PENN MUTUAL LIFE INSURANCE COM- 
PANY, Philadelphia, Pennsylvania, with New 
York exchange. All as shown in said note and 
in the interest coupons thereto attached; which said 
principal and interest first party hereby promises 
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and agrees to pay, and first party hereby consents 
to the entry of a deficiency judgment against first 
party jointly and severally for whatever balance 
of the judgment debt, costs, expenses, or attorney 
fees that may remain unsatisfied after the fore- 
closure sale, if any be made, hereunder. 

First party hereby agrees to at once procure and 
maintain at least $80,000.00 fire insurance on the 
buildings now or hereafter erected upon said prop- 
elty, In some responsible insurance company to be 
approved by second party, with loss, if any, in said 
insurance and in all insurance now or hereafter 
carried by first party on said property, payable to 
second party, its successors or assigns, as its inter- 
est may appear, and first agrees to pay all premiums 
therefor when due, and to forthwith deliver to 
second party all policies for all insurance now or 
hereafter carried on said property to be held by 
second party until date of expiration, whether be- 
fore or after foreclosure, with the right, but under 
no obligation, to collect by suit or otherwise, and at 
first party’s expense, any and all money that may 
at any time become payable thereon, and to apply 
the same when received to the payment of any part 
of the indebtedness secured by this mortgage, to- 
gether with all the costs and expenses incurred in 
collecting same, including attorney fees, or second 
party may elect to have the buildings repaired or 
new buildings erected on said mortgaged premises. 
If first party shall for any reason fail to procure 
such insurance, or any part thereof, then second 
party shall have the right, but shall be under no 
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obligation to procure the same, or any part thereof, 
and to pay the premiums therefor, and first party 
agrees to repay same to second party on demand. 

First party agrees to keep all the property above 
described or referred to in as good repair and con- 
dition as same is now in, or may be put in during 
the continuance of this mortgage, and not to commit 
or permit waste of said premises until the debt 
hereby secured is fully paid. 

First party hereby agrees to pay all taxes, assess- 
ments, and other public charges that have been or 
may hereafter be levied or assessed upon said prem- 
ises, or upon said mortgage or the note hereby 
secured, or against the holder on account thereof, 
and all personal taxes of first party, before same 
become delinquent, and to deliver to second party 
satisfactory receipts showing payment thereof, and 
also agrees to pay or discharge delinquent any and 
all hens, or claims of any nature now existing or 
that may hereafter be created or perfected on or 
against said property mortgaged hereby, so that 
this mortgage shall be and continue a first lien on 
all said property above described until all sums 
hereby secured are fully paid. If first party shall 
fail to perform any of the foregoing agreements, 
then second party shall have the right, but shall be 
under no obligation, to pay, contest, or extinguish 
such taxes, assessments, insurance premiums, liens, 
claims, adverse titles, or encumbrances, or cause 
said repair to be made, and the amount so paid 
ineluding all necessary expenses and attorney fees, 
with interest thereon at the rate of twelve per cent 
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per annum from the date of any advancement until 
the same is wholly repaid, shall be a lien upon the 
premises aforesaid and be secured by this mortgage 
and collected in the same manner and as a part of 
the debt secured hereby, and said first party ex- 
pressly agrees to pay the same on demand. 

The first party shall not, and will not apply for 
or claim any deduction by reason of this mortgage 
from the taxable value of said land, premises or 
property, but will pay all taxes wpon the same in 
full, and also all taxes which may be levied upon 
this mortgage or the moneys secured hereby, with- 
out regard to any law heretofore enacted or here- 
after to be enacted assessing the whole or any part 
thereof to the party of the second part. Upon vio- 
lation of this condition or the passage by the state 
of a law imposing upon the mortgagee payment 
of the whole or any portion of the taxes on the 
mortgaged premises or upon the moneys or loan 
secured by this mortgage, or upon the rendering 
by any court of competent jurisdiction of a deci- 
sion that the assumption by the mortgagor of lia- 
bility to pay any tax or taxes assessed against the 
mortgagee is legally inoperative, then and in any 
such event the debt hereby secured may, at the 
option of the party of the second part, immediately 
become due and collectible, as though the debt had 
matured through lapse of time, and without any 
deduction, anything herein contained or any law 
which has passed to the contrary notwithstanding. 

First party hereby agrees that in case of any fail- 
ure to pay any part of the sums hereby secured, 
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either principal or interest, taxes, liens, encum- 
brances, repairs, insurance premiums, or other items 
herein referred to, according to the terms of said 
note and interest notes, or of this mortgage, when 
the same become due or payable, or in case of any 
failure to comply with any of the conditions or 
agreements contained in this mortgage, the whole 
sum secured hereby shall at the option of second 
party, become at once due and payable, without any 
notice or demand, with interest from date of default 
until paid at the rate of twelve per cent per annum, 
it being agreed that time and the strict performance 
of the provisions hereof and of said note and in- 
terest notes are material and of the essence of the 
same, and said mortgage may be foreclosed, where- 
upon, in addition to the sum found due at the time 
of foreclosure, first party hereby agrees to pay the 
second party as attorney fees in said suit the sum 
provided therefor in said [71] note, and also the 
expense of having the abstract of title to said prem- 
ises brought down to date to show the commence- 
ment of said foreclosure proceedings, together with 
the costs and disbursements of such suit. 

Tt is further agreed that in case of any default 
in any respect so that this mortgage may he fore- 
closed, all the rents, revenues and profits of said 
premises during the existence of this mortgage and 
until the payment of the debt secured hereby and 
until the expiration of the time for redemption after 
foreclosure sale, or execution, are hereby mortgaged 
and pledged to the payment of the indebtedness 
secured hereby, and that upon any default on the 
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part of said first party in the performance of any 
of the terms, conditions or provisions of this mort- 
gage, said note, or said interest notes, it is agreed 
and shall be conclusively presumed that said rents, 
revenues and profits are in danger of being lost, 
removed and materially injured, and that said 
premises are insufficient to discharge the debt se- 
eured hereby; that upon the filing of the com- 
plaint to foreclose this mortgage, the court, on mo- 
tion of second party, and without any notice to first 
party, shall appoint a receiver with the usual pow- 
ers, to take immediate possession of all of the prop- 
erty mortgaged hereby, and to demand, receive and 
recover all rents, revenues and profits of said prop- 
erty then due or payable or that may thereafter 
become due or payable; that said receivership shall, 
at the option of the second party, continue until 
payment of the whole sum secured hereby, or until 
the expiration of the time of redemption after the 
foreclosure sale hereunder. That said receiver shall, 
on motion of second party, under the order and 
direction of the Court, pay any or all taxes, or 
other liens, insurance, and repairs on said property, 
out of the money so received by him, and shall pay 
the balance, after the expenses of said receivership 
have been paid, to the plaintiff in the action to apply 
on said mortgage indebtedness. It is agreed that 
said party of the second part shall be under no 
liability of any nature because of or arising out of 
the appointment of such receiver, or any of his acts 
or doings. 
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All of the provisions and agreements herein con- 
tained shall be binding on the party or parties of 
the first part, jomtly and severally, as principals, 
and their respective heirs, executors, administra- 
tors, successors and assigns, as fully and to the 
same effect as 1f expressly named herein, and all 
rights created or evidenced hereby or by said note, 
or said interest notes, shall inure to the benefit of 
the heirs, executors, administrators, successors and 
assigns and said second party, as fuliy as if expressly 
named herein, and may be exercised by them. 

PROVIDED, HOWEVER, that if all the fore- 
going covenants, agreements and stipulations shall 
be fully performed according to the true intent 
hereof, this mortgage shall thenceforth be null and 
void, and shall be released by second party at the 
cost of first party. 

IN WITNESS WHEREOF, first parties have 
subscribed their names hereto, jointly and severally, 
as principals. 

(Signed) J. E. CHITLBERG. 
(Signed) ANNA M. CHILBERG. 
Executed in the presence of 
EK. L. SHANSTROM (Signed). 


State of Washington, 
County of King,—ss. 

I, Perey C. Shanstrom, a Notary Public in and 
for the State of Washington, residing at Seattle in 
said County, do hereby certify that on this 20th day 
of September, A. D. 1910, personally appeared before 
me J. E. Chilberg and Anna Chilberg, husband and 
wife, both of whom stated to me under oath that 
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they were husband and wife at time of acquiring 
title to the within described property and have so 
remained at all times since, to me known to be the 
individuals described in and who executed the 
within instrument and acknowledged that they 
signed and sealed the same as their free and volun- 
tary act and deed for the uses and purposes therein 
mentioned. 

Given under my hand and official seal this 20th 
day of September, A. D. 1910. 

[Notary Seal] 

(Signed) PERCY C. SHANSTROM, 
Notary Public in and for the State of Washington, 
Residing at Seattle in said State. [72] 


No. 324812 
MORTGAGE 


J. EK. CHILBERG & WIFE 
TO 


THE PENN MUTUAL LIFE INSURANCE 
COMPANY 


State of Washington, 
County of Pierce,—ss. 
Office of County Auditor 

T hereby certify that the within Mortgage was re- 
ceived for record in this office on the Sep. 23, 
1910 — day of A. D. 1910 at 3:46 o’clock 
P. M., and recorded at the request of Calvin Philips 
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& Company, in Book 165 of Mortgages, on page 
452. 
W. A. STEWART, 
County Auditor. 
(Signed) HARRY AUSTIN, 
Deputy County Auditor. 
Negotiated by 
CALVIN PHILIPS & CO.,, 
Tacoma Office: 211-12-13 California Building. 
Seattle Office: 322 Bailey Building. [73] 


Exhibit ‘‘X.” 
CERTIFICATE AND AGREEMENT 
THIS INDENTURE made this 20th day of Feb- 
ruary, 1920, 


WITNESSETH: 

That WHEREAS pursuant to resolution of 
SCANDINAVIAN-AMERICAN BANK OF TA- 
COMA, adopted at a meeting of the Board of 
Directors of said SCANDINAVIAN-AMERICAN 
BANK OF TACOMA on the 10th day of February, 
1920, a copy of said resolution being attached hereto 
and marked Exhibit ‘‘A’” and by this reference 
made a part hereof as though set forth in full herein, 
the SCANDINAVIAN-AMERICAN BUILDING 
COMPANY agreed to execute to SCANDINA- 
VIAN-AMERICAN BANK OF TACOMA a eer- 
tificate or agreement to deliver said SCANDINA- 
VIAN-AMERICAN BANK OF TACOMA bonds 
of the par value of $350,000, bearing interest at 6 
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per cent per annum, payable semi-annually and se- 
cured by a second mortgage upon 
Lots 10, 11 and 12, in Block 1003, ‘‘Map of 
New Tacoma, W. T.,’’ situated in Pierce 
County, Washington, 
the total issue of said second mortgage bonds not to 
exceed the sum of $750,000, and 

WHEREAS pursuant to said resolution said 
SCANDINAVIAN-AMERICAN BANK OF TA- 
COMA has executed and delivered to SCANDINA- 
VIAN-AMERICAN BUILDING COMPANY this 
day a warranty deed of conveyance to said lots 11 
and 12, described in said resolution. 

NOW, THEREFORE, and for and in considera- 
tion of the execution of said deed the undersigned, 
SCANDINAVIAN-AMERICAN BUILDING 
COMPANY, does hereby agree to execute and deliver 
to SCANDINAVIAN-AMERICAN BANK OF 
TACOMA, within a period of four (4) months from 
the 10th day of February, 1920, mortgage bonds of 
the face or par value of $350,000, being a part of a 
total issue of $750,000; said bonds to bear interest 
at 6 per cent per annum, payable semi-annually and 
to contain a tax-free covenant with respect to the 
income thereon as is provided in said resolution and 
to be secured by a second mortgage upon 

Lots 10, 11 and 12, in block 1003, ‘‘Map of 
New Tacoma, W. T.,”’ situated in Pierce 
County, Washington, 
and upon the delivery of said bonds, this certificate 
to be returned to the undersigned. 
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IN WITNESS WHEREOF this certificate is 
executed by said SCANDINAVIAN-AMERICAN 
BUILDING COMPANY, by its President and Sec- 
retary thereunto duly authorized this 20th day of 
February, 1920. 

SCANDINAVIAN-AMERICAN BUILD- 
ING COMPANY. 
By (Signed) CHARLES DRURY, 
President. 
By (Signed) J. V. SHELDON, 
Secretary. [74] 


EXHIBIT “A”? ATTACHED TO EXHIBIT “X.” 
WHEREAS the SCANDINA VIAN-AMERICAN 
BANK OF TACOMA is the owner of lots 11 and 12 
in block 1003, in ‘‘Map of New Tacoma, W. T.,”’ 
situated in Pierce County, Washington, which prop- 
erty 1s at the present time encumbered by a mort- 
gage in the principal sum of $70,000, and 
WHEREAS SCANDINAVIAN-AMERICAN 
BUILDING COMPANY, a corporation, organized 
under the laws of the State of Washington, has pro- 
posed to purchase said property for the considera- 
tion of $350,000 and proposes to erect upon said 
premises and lot 10 adjoining, a modern office build- 
ing of approximately sixteen stories in height and 
to provide the ground floor thereof with space and 
accommodations for a metropolitan banking institu- 
tion, which space shall be reserved for the use of 
this bank upon a rental to be agreed upon, and 
WHEREAS for the purpose of financing the con- 
struction and erection of said building, the follow- 
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‘ng arrangement has been entered into by said 
SCANDINAVIAN-AMERICAN BUILDING 
COMPANY, to wit: 

A first mortgage for the principal sum of $600,000 
to be executed by said SCANDINAVIAN-AMERI- 
CAN BUILDING COMPANY upon all three lots, 
which said mortgage must be executed and recorded 
before actual construction shall begin and before 
any contract for such construction shall have been 
let and a series of second mortgage bonds of the 
total par value of $750,000 to be executed and se- 
cured by a second mortgage on said premises, which 
said bonds shall run for a period of fifteen (15) 
years and bear interest at 6 per cent per annum, 
payable semi-annually, and contain a covenant ex- 
empting the income thereof equal to 2 per cent of 
the total par value of said bonds exempt from taxa- 
tion by the Federal Income Tax Laws, and 

WHEREAS said SCANDINAVIAN-AMERI- 
CAN BUILDING COMPANY cannot execute said 
first mortgage or said second mortgage and the 
bonds to be secured thereby until it shall first have 
acquired title to said premises; and 

WHEREAS said SCANDINAVIAN-AMERI- 
CAN BUILDING COMPANY has agreed to exe- 
eute and deliver to SCANDINAVIAN-AMERI- 
CAN BANK OF TACOMA second mortgage bonds 
hereinbefore referred to of the par value of $350,000 
in payment for said real estate as soon as the same 
can expediently be prepared and be a second mort- 
gage lien upon said premises; and 
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WHEREAS temporarily, said SCANDINA- 
VIAN-AMERICAN BUILDING COMPANY will 
execute a certificate or agreement agreeing to so de- 
liver said bonds as soon as the same can be executed 
as above provided. 

NOW, THEREFORE, BE IT RESOLVED that 
the President and Cashier of SCANDINAVIAN- 
AMERICAN BANK OF TACOMA be and they 
hereby are authorized, directed and empowered to 
execute and deliver to said SCANDINAVIAN- 
AMERICAN BUILDING COMPANY a warranty 
deed of conveyance to said lots 11 and 12, in block 
1003, ‘‘Map of New Tacoma, W. T.,’’ upon receiving 
from said SCANDINAVIAN-AMERICAN 
BUILDING COMPANY a certificate or agreement 
agreeing | 

To deliver to said SCANDINAVIAN-AMERI- 
CAN BANK OF TACOMA, within four (4) months 
from the date hereof, bonds of the par value of 
$350,000, bearing interest at 6 per cent per annum, 
payable semi-annually and running for a period of 
fifteen (15) years, which said bonds shall be secured 
by a second mortgage on the premises known and 
described as 

Lots 10, 11 and 12, in block 1003, ‘‘Map of 
New Tacoma, W. T.,” 
it being expressly understood and agreed that the 
total part value of all of said second mortgage bonds 
shall not exceed the sum of $750,000. 

The Directors next discussed the advisability of 
holding meetings of the board at regular intervals 
and it was moved, seconded and carried that regular 
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meetings of the Board shall hereafter be held on ~ 
the second and fourth Wednesday in each month. 

There being no further business, the meeting, on 
motion, adjourned. 


re 


Exhibit ‘‘Y.’’ 

SCANDINAVIAN-AMERICAN BUILDING 
COMPANY, a corporation organized under the laws 
of the State of Washington, with its principal place 
of business at Tacoma, Washington (hereinafter 
called the Mortgagor), mortgages to G. WALLACE 
SIMPSON, of Philadelphia, Pennsylvania (herein- 
after called the Mortgagee), the following described 
real estate situated in Pierce County, State of 

Washington, particularly described as follows: 
All of lots Ten (10), Eleven (11), and Twelve 
(12), in Block One Thousand Three (1003), as 
the same are known and designated upon that 
certain plat entitled ‘‘Map of New Tacoma, 
Washington ‘Territory,’’ which was filed for 
record in the office of the Auditor of Pierce 
County, Washington, on February 3, 1875, said 
property being otherwise described as follows: 
Beginning at a point where the northerly 
marginal line of South Eleventh Street in the 
city of Tacoma intersects the easterly mar- 
ginal line of Pacific Avenue; thence north- 
erly along said easterly marginal line of 
Pacific Avenue a distance of 74.941 feet 
to the intersection of said easterly marginal 
line with the northerly marginal line of said Lot 
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Ten (10); thence easterly along said northerly 
marginal line of said Lot Ten (10) a distance 
of 119.893 feet to a point where said northerly 
line of Lot Ten intersects the westerly marginal 
line of Court ‘‘A’’ (said Court ‘‘A’’ being the 
alley between the aforesaid Block 1003 and 
Block 1002 in said addition); thence southerly 
along said westerly marginal line of said Court 
‘*A’’ a distance of 74.941 feet to a point where 
said westerly marginal line of Court ‘‘A’’ in- 
tersects the northerly marginal line of South 
Eleventh Street; thence westerly along said 
northerly marginal line of South Eleventh 
Street a distance of 119.890 feet to the point of 
beginning ; 
TOGETHER with all the buildings now erected 
or that may hereafter be erected thereon. 
TOGETHER with all and singular the privileges, 
tenements, hereditaments and appurtenances there- 
unto belonging or in any wise appertaining; to se- 
cure the payment in United States Gold Coin of 
the present standard of weight and fineness of the 
principal sum of Six Hundred Thousand Dollars 
($600,000.00) according to the terms and conditions 
of one certain promissory note executed by the mort- 
gagor to the mortgagee, of even date herewith, which 
said note is in words and figures as follows: 
$600,000.00 March 10th, 1920. 
For value received, without grace, I promise to 
pay to the order of G. Wallace Simpson, of Phila- 
delphia, Pennsylvania, the principal sum of Six 
Hundred Thousand Dollars ($600,000.00), with in- 
terest thereon from date hereof at the rate of six 
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per cent (6%) per annum, until maturity, payable 
semi-annually on the first days of May and Novem- 
ber of each and every year. Said principal sum 
shall be paid as follows: 
Ten Thousand Dollars on November 1, 1921; 
Ten Thousand Dollars on May 1, 1922; 
Ten Thousand Dollars on November 1, 1922; 
Ten Thousand Dollars on May 1, 1923; 
Ten Thousand Dollars on November 1, 1928; 
Ten Thousand Dollars on May 1, 1924; 
Ten Thousand Dollars on November 1, 1924; 
Ten Thousand Dollars on May 1, 1925; 
Ten Thousand Dollars on November 1, 1925; 
Ten Thousand Dollars on May 1, 1926; 
Ten Thousand Dollars on November 1, 1926; 
Ten Thousand Dollars on May 1, 1927; 
Ten Thousand Dollars on November 1, 1927; 
Ten Thousand Dollars on May 1, 1928; 
Ten Thousand Dollars on November 1, 1928; 
Ten Thousand Dollars on May 1, 1929; 
Ten Thousand Dollars on November 1, 1929; 
Ten Thousand Dollars on May 1, 1930; 
Ten Thousand Dollars on November 1, 1930; 
Ten Thousand Dollars on May 1, 1931; 
Ten Thousand Dollars on November 1, 1931; 
Ten Thousand Dollars on May 1, 1932; 
Ten Thousand Dollars on November 1, 1932; 
Ten Thousand Dollars on May 1, 1933; 
Ten Thousand Dollars on November 1, 1933; 
Ten Thousand Dollars on May 1, 1924; 
Ten Thousand Dollars on November 1, 1924; 
Ten Thousand Dollars on May 1, 19385; [76] 
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and the balance of said principal sum, to wit, three 
hundred twenty thousand dollars ($320,000) on No- 
vember 1, 1935. Said principal sum shall beaz in- 
terest from maturity until paid at the rate of twelve 
per cent per annum. Said principal sum and inter- 
est shall be paid in United States Gold Coin of the 
present standard of weight and fineness, at the office 
of Metropolitan Life Insurance Company in New 
Yorkin ane 

This note with interest is secured by a first mort- 
gage of even date herewith, executed and delivered 
by the maker hereof to said G. Wallace Simpson, 
conveying certain real estate described therein, in 
Pierce County, State of Washington, the terms 
whereof are made a part hereof. 

It is hereby agreed that if default be made in the 
payment of this note or any part thereof, or any 
interest thereon, or if failure be made to perform 
any of the covenants or agreements contained in 
said mortgage securing this note, then, at the option 
of the holder of the same, the principal sum, with 
accrued interest, shall at once become due and col- 
lectible, without notice, time being of the essence 
of this contract, and said principal sum shall bear 
interest from such default until paid at the rate of 
twelve per cent per annum. 

In ease suit is instituted to collect this note or any 
portion thereof, I promise to pay such additional 
sum as the court may adjudge reasonable as attor- 
ney’s fees in such suit. I consent to a personal de- 
ficiency judgment on the above debt, with the intent 
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that the same may be paid in full, irrespective of 
the security given therefor. 

This contract is to be construed in all respects 
and enforced according to the laws of the State of 
Washington. 

SCANDINAVIAN-AMERICAN BUILD- 
ING COMPANY, 
By CHARLES DRURY, 
Its President. 
And by J. V. SHELDON, 
Its Secretary. 

AND THE MORTGAGOR hereby covenants and 
agrees with the mortgagee as follows: 

FIRST. The mortgagor is lawfully seized of 
the premises aforesaid and the same are free and 
clear of all encumbrances of every nature and kind 
whatsoever, and the mortgagor will forever warrant 
and defend the same, with the appurtenances, unto 
the said mortgagee against the lawful claims and 
demands of all persons whomsoever. The mortgagor 
will pay all taxes assessed against said premises or 
against this mortgage. 

SECOND. The mortgagor consents to a per- 
sonal deficiency judgment for the debt hereby se- 
cured, to the intent that said debt may be paid in 
full, irrespective of this security; and in the event 
of suit brought upon this note or mortgage, the 
moitgagor agrees to pay such sum as the court shall 
consider reasonable as attorney’s fees and costs. 

THIRD. Whenever the singular or plural num- 
ber is used herein, it shall equally include the other, 
and every mention herein of mortgagor or mortga- 
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gee shall include the heirs, executors, administrators, 
successors and assigns of the party or parties so 
designated. 

FOURTH. All gas and electric fixtures, radia- 
tors, heaters, engines and machinery, boilers, ranges, 
elevators, motors, bath-tubs, sinks, water closets, 
basins, pipes, faucets, and other plumbing and heat- 
ing fixtures, mirrors, mantels, refrigerating plant 
and ice-boxes, cooking apparatus and appurte- 
nances, and such other goods and chattels and per- 
sonal property as are ever furnished by a landlord, 
in letting or operating an unfurnished building sim- 
ilar to the one herein described and referred to, and 
which are or shall be attached to said building or 
buildings by nails, screws, bolts, pipe connections, 
masonry, or in any other manner, and any building 
which may be erected during the life of this mort- 
gage upon the land covered hereby, are and shall 
be deemed to be fixtures and an accession to the 
freehold and a part of the realty, as between the 
parties hereto and all persons claiming by, through, 
or under them, and shall be deemed to be a portion 
of the security for the indebtedness herein men- 
tioned and be covered by this mortgage. 

FIFTH. The mortgagee shall be at liberty, im- 
mediately after any default in the payment of the 
principal of said note or of any installment thereof, 
or of the interest which shall accrue thereon, or of 
any tax, assessment, water rate, municipal light or 
heat rate or charge, or premium of fire insurance, 
or of any part of either at the respective times 
therein specified for the payment thereof, upon a 
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complaint filed or any other proper legal proceed- 
ing being commenced for the foreclosure of this 
mortgage, to apply for, and the said mortgagee shall 
be entitled, as a matter of right, without considera- 
tion of the value of the mortgaged premises as se- 
curity for the amounts due the mortgagee herein or 
of the solvency of any person or persons obligated 
for the payment of such amounts, to the app«aint- 
ment by any court or tribunal, without notice to any 
party, of a receiver of the rents, issues and profits 
of the said premises, with power to lease [77] said 
premises, or such part thereof as may not then be 
under lease, and with such other powers as may be 
deemed necessary, who, after deducting all proper 
charges and expense attending the execution of said 
trust as receiver, shall apply the residue of said 
rents and profits to the payment and satisfaction 
of the amount remaining secured hereby, or to any 
deficiency which may exist after applying the pro- 
ceeds of the sale of said premises to the payment of 
the amount due, including interest and the costs of 
foreclosure and sale; and the said rents and profits 
are hereby, in the event of any default or defaults 
in the payment of said principal, or interest, or of 
any tax, assessment, water rate, municipal light or 
heat rate or charge, or insurance, pledged and as- 
signed to the mortgagee, who shall have the right 
forthwith, after any such default, to enter upon and 
take possession of the said mortgaged premises and 
to let the said premises, and to receive the rents, 
issues, and profits thereof, and apply the same, 
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after payment of all necessary charges and expense, 
on account of the amount hereby secured. 

SIXTH. The whole of said principal sum shall 
become due at the option of the mortgagee after de- 
fault in the payment of interest for thirty days, or 
after default in the payment of any tax, assessment, 
water rate, municipal light or heat rate or charge 
for sixty days after the same shall become due and 
payable, or after default in the payment of any 
installment herein mentioned, or immediately upon 
the actual or threatened demolition or removal of 
any building erected on said premises. 

SEVENTH. The whole of said principal sum 
and interest shall become due at the option of the 
mortgagee upon failure of any owner of the above 
described premises to comply with the requirements 
of any department of the City of Tacoma within 
thirty days after notice of such requirement shall 
have been given to the then owner of said premises 
by the mortgagee. 

EIGHTH. If default be made in the payment 
of the indebtedness as herein provided or of any 
part thereof, the mortgagee shall have the power to 
sell the premises herein described, according to law; 
said premises may be sold in one parcel, any provi- 
sion of law to the contrary notwithstanding. 

NINTH. The mortgagor will keep the buildings 
on said premises insured against loss by fire in the 
sum of at least eight hundred fifty thousand ($850,- 
000.00), in such manner, terms, and in such com- 
panies and for such amounts as may be satisfactory 
to the mortgagee, until the debt hereby secured is 
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fully paid, and will keep such policies constantly 
assigned to the mortgagee, and deliver renewals 
thereof to Metropolitan Life Insurance Company, 
at its home office in New York seven days in ad- 
vance of the expiration of the same, stamped 
‘““PAID”’ by the agent or company issuing the same. 
Said policies and renewals thereof shall contain the 
New York standard mortgagee clause, with full con- 
tribution clause eliminated. All of said policies 
shall be written to expire on one and the same date. 
In the event the mortgagor shall for any reason fail 
to keep said premises so insured, or shall fail to 
deliver the policies of insurance or renewals thereof 
to Metropolitan Life Insurance Company, as afore- 
said, or shall fail to pay the premiums thereon, the 
mortgagee, if he so elects, may have such insurance 
written and pay the premiums thereon, and any 
premiums so paid shall be secured by this mortgage 
and repaid by the mortgagor within ten days after 
payment thereof by the mortgagee. In default 
thereof the whole principal sum and interest and 
insurance premiums, with interest on such sums 
paid for such insurance from the date of payment, 
may be and shall become due at the election of the 
mortgagee, anything herein to the contrary notwith- 
standing. 

TENTH. Should the mortgagee, by reason of 
any such insurance against loss by fire as aforesaid, 
receive any sum or sums of money for any damage 
by fire to the said building or buildings, such amount 
may be retained and applied by it toward payment 
of the amount hereby secured; or the same may be 
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paid over, either wholly or in part, to the mortgagor, 
to enable the mortgagor to repair said buildings or 
to erect new buildings in their place, or for any 
other purpose or object satisfactory to the mort- 
gagee without affecting the lien of this mortgage for 
the full amount secured thereby before such damage 
by fire, or such payment over, took place. 

ELEVENTH. The mailing of a written notice 
and demand, by depositing it in any postoffice, sta- 
tion or letter-box, enclosed in a postpaid envelope, 
addressed to the owner of record of said mortgaged 
premises and directed to said owner at the last 
address actually furnished to the holder of this 
mortgage, or, in default thereof, directed to said 
owner at said mortgaged premises, shall be sufficient 
notice and demand in any case arising under this 
instrument, and required by the provisions thereof 
or the requirements of law. 

TWELFTH. In default of the payment by 
mortgagor of all or any taxes, charges, and assess- 
ments which may be imposed by law upon the said 
mortgaged premises or any part thereof, or against 
this mortgage, it shall and may be lawful for the 
said mortgagee to pay the amount of any such tax, 
charge, or assessment, with any expenses attending 
the same; and any amount so paid, the mortgagor 
shall repay to the mortgagee, on demand, with in- 
terest thereon, and the same shall be a lien on the 
said premises and be secured by the said note and 
by these presents; and the whole amount hereby 
secured, if not then due, shall thereupon, if the said 
mortgagee so elects, become due and payable forth- 
with. [78] 
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THIRTEENTH. And it is further mutually 
covenanted and agreed that in the event of the 
passage, after the date of this mortgage, of any 
law of the State of Washington, deducting from 
the value of land for the purposes of taxation any 
lien thereon, or changing in any way the laws now 
in force for the taxation of mortgages or debts 
secured by mortgage for State or local purposes, 
or the manner of the collection of any such taxes, 
so as to affect this mortgage, or the note hereby 
secured, the whole of the principal sum secured by 
this mortgage, together with the interest due 
thereon, shall, at the option of the mortgagee, with- 
out notice to any party, become immediately due and 
payable. 

IN WITNESS WHEREOF, the mortgagor has 
hereunto set its hand and affixes its corporate seal, 
by its officers thereunto duly authorized, this 10th 
day of March, 1920. 

SCANDINAVIAN-AMERICAN BUILD- 
ING COMPANY, 
By CHARLES DRURY, 
Its President. 
Attest J. V. SHELDON, 
Its Secretary. 

(Scandinavian-American) 

(Building Company, _) 

(Tacoma, Washington, ) SEAL 

(Corporate Seal. ) 

State of Washington, 
County of Pierce,—ss. 
THIS IS TO CERTIFY that on the 10th day 
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of March, 1920, before me, a Notary Public in and 
for the State of Washington, personally appeared 
Charles Drury and J. V. Sheldon, to me known to 
be the president and secretary respectively of Scan- 
dinavian-American Building Company, the corpo- 
ration which executed the within and foregoing in- 
strument, and acknowledged the said instrument 
to be the free and voluntary act and deed of said 
corporation for the uses and purposes therein men- 
tioned, and on oath stated that they were author- 
ized to execute said instrument and that the seal 
affixed is the corporate seal of said corporation. 
WITNESS my hand and official seal the ny and 
vear first above written. 
(Signed) HE. F. FREEMAN, 
Notary Public in and for the State of Washington, 
Residing at Tacoma. 
State of Washington, ) 
EK. F. Freeman, ) 
Notary Public. ) SEAL 
Commission expires ) 
Sept. 24, 1920. ) 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 14, 1922. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [79] 
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Acknowledgment of Service of Cross-complaint and 
Answer of J. P. Duke et al. and Appearance 
and Waiver. 

We, the undersigned, hereby acknowledge service 
of the cross-complaint and answer of defendants 
J. P. Duke, (as Supervisor of Banking of the 
State of Washington, and Scandinavian-American 
Building Company, a corporation, and hereby waive 
the issuance of sulpoena and appear herein in their 
behalf as to said cross-complaint. 

Signed June 14, 1921. 

STILES & LATCHAM and 
JR. EYUCE 
Attorneys for Ben Olson Company. 
Signed June 15th, 1921. 
JAMES W. REYNOLDS, 
Attorneys for E. E. Davis & Co., 
Signed June ——, 1921. 
DAVIS & NEAL, 
L. R. BONNEVILLE, 

Attorneys for Robert M. Davis & Frank C. Neal. 

Signed June 1dth, 1921. 

FLICK & PAUL, 

Attorneys for Ann Davis and R. T. Davis, Jr., as 

Executors of the Estate of R. T. Davis, Deceased ; 
R. T. Davis, Jr., Lloyd Davis, Harry L. Davis, 
George L. Davis, Maude A. Davis, Marie Davis, 
Ruth G. Davis, Hattie Davis Tennant, and 
Ann Davis. 
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Signed June 14th, 1921. 


HERBERT 8S. GRIGGS and 
L. R. BONNEVILLE, 
Attorneys for St. Paul & Tacoma Lumber Co. 
Signed June 14th, 1921. 
BURKEY, O’BRIEN & BURKEY, 
Attorneys for H. O. Matthews and Frank L. Johns, 


Copartners as City Lumber Agency. 
Signed June 14th, 1921. 


W. W. KEYES, 
Attorney for Henry Mohr Hdw. Co. 
Signed June 14, 1921. 
FITCH & ANDERSON, 
Attorneys for Savage-Scofield Company. 
Signed June 14th, 1921. 
DEWITT M. EVANS, 
Attorneys for F. R. Schoen. 
Signed June 15, 1921. 


H. O. MYERS, 
Attorney for H. C. Green, Doing Business as Green 
Iron Works. [80] 


Signed June 15th, 1921. 


DR. Aes 
Attorney for Theo Hedlund, Doing Business as 


Atlas Paint Company. 
Signed June 14, 1921. 


STILES & LATCHAM, 
Attorneys for F. H. Godfrey. 


McClintic-Marshall Company et al. 139 


Signed June 14th, 1921. 
B. 8. GROSSCUP and 
W. C. MORROW, 
Attorneys S. J. Pritchard, C. H. Graves and Kmma 
Graves, Copartners as P. & G. Lumber Com- 
pany. 
Signed June 14, 1921. 
W. W. KEYES, 
Attorney for Hunt Mottet Company, 
Signed June 15th, 1921. 
HARTMAN & HARTMAN, 
Attorneys for W. E. Morris. 
Signed June 14, 1921. 
B. 8. GROSSCUP and 
W. C. MORROW, 7 
C. A. WALLACE, 
Attorneys for Colby Star Mfg. Co. 
Signed June 14, 1921. 
CHARLES BEDFORD, 
Attorneys for M. A. Hansen, A. J. Van Buskirk, 
C. W. Crouse, F. L. Swain; D. A. Trolson, 
Fred Gustafson, E. Scheibal, Paul Scheibal, 
F. J. Kadza, W. Donnellan, P. Hagstrom, 
Arthur Purvis, Roy Farnsworth, C. B. Dustin, 
i J. Pettifer, Charles Bond, L. H. Broten, 
W. Canaday, L. R. Lilly, F. McNair, Dave 
Shields, Ed Lindberg, Joe Tikalsky, F. Mente, 
C. Gustafson, George Larson, F. Marcellino, 
M. Swanson, William Griswold, O. E. Olson, 
C. I. Hill, Emil Johnson, C. Peterson, F. A. 
Fetterly, Karl Whitford, Thomas 8S. Short and 
George W. Hicks, Defendants. 
h. 5S. HOLT, 
Attorney for Far West Clay Co. 
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June 14, 1921. 
BATES & PETERSON, 
Attorneys for Puget Sound Iron & Steel Works. 
June 14, 1921. 
S. F. McANALLY, 
Attorney for C. H. Boedecker-Wm. Owens. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Oct. 5, 1921. KF. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [81] 


Acknowledgment of Service of Cross-complaint and 
Answer of J. P. Duke et al. and Appearance 
and Waiver. 

We, the undersigned, hereby acknowledge service 
of the answer and cross-complaint of J. P. Duke 
and Scandinavian-American Bank of Tacoma, de- 
fendants in the above-entitled cause of action, and 
hereby waive the issuance of subpoena and appear 
herein as attorneys to the parties to this action 
as hereinafter specified in their behalf as to said 
eross-complaint, this 15th day of June, A. D. 1921. 

WALTER M. HARVEY, 

Attorney for Edward Miller Cornice & Roofing 
Company, a Corporation, 

LUND & LUND, 
Attorney for Gustaf Johanson. 


ee ee 
Attorney for Washington Brick Lime and Sewer 
Co., a Corporation, | 


McClintic-Marshall Company et al. 141 


THATS, TEATS & TEATS, 
Attorneys for J. D. Mullins, Doing Business as 
J. D. Mullins Bros. 
LYLE, HENDERSON & CARNAHAN, 
Attorneys for Tacoma Shipbuilding Co., a Corpora- 
tion, 
A. O. BURMEISTER, 
Attorney for U.S. Machine & Engineering Co. Inc., 
a Corporition. 
LOUIS J. MUSCEK, 
Attorney for M. Kleiner, Doing Business as Liberty 
Lumber and Fuel Company. 
EK. N. EISENHOWER, 
Attorney for Ajax Electric Co. 
HAYDEN, LANGHORNE & METZGER, 
Attorney for Complainant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Oct. 5, 1921. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [82] 


Motion of McClintic-Marshall Company to Strike 
Part of Answer of Scandinavian-American 
Building Company et al. 

Comes now McClintic-Marshall Company, a cor- 
poration, complainant, by its attorneys, Hayden, 
Langhorne & Metzger, and respectfully moves this 
Court to strike from the answer of the Scandina- 
vian-American Building Company, a corporation, 
and Forbes P. Haskell, Jr., the duly appointed, 
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qualified and acting receiver of the said Scandina- 
vian-American Building Company by leave of Court 
first had and obtained to be made a party defendant 
in this action, the following: 

1. From paragraph I all that portion of the 
same which reads as follows: 

‘These defendants further allege that by rea- 
son of the failure and refusal of the complain- 
ant to deliver the structural steel in accordance 
with the terms of said contract, and within 
the period provided in said contract for the 
delivery of said steel, the said Scandinavian- 
American Building Company suffered great loss 
and damage and that by the terms of Article 
X of the Contract, marked Exhibit ‘A,’ and 
made a part of the complainant’s Amended and 
Supplemental Bill of Complaint the above 
matters in dispute were to be arbitrated ac- 
cording to the method provided in said Article 
X, and that the defendant, Scandinavian-Amer- 
ican Building Company, demanded that said 
matters in dispute be submitted to arbitration, 
and that complainant refused so to do, by rea- 
son whereof these defendants deny that the 
complainant is entitled to recover any sum of 
money whatever from these defendants until 
the terms and conditions of said contract are 
fully complied with.” 

2. From paragraph 2 the following: 
‘“‘and allege that at the time of filing said lien, 
the said complainant was without right or 
authority [83] in law to claim, or to file or 
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record, any lien whatsoever against the said 
premises of the defendant, Scandinavian-Amer- 
ican Building Company.’’ 

3. All of paragraph V. 

4, To strike all of paragraph I of the counter- 
claim. 

d. To strike all of paragraph III of the counter- 
claim. In the event that the motion to strike all 
of paragraph III of the counterclaim is denied, 
then complainant moves to strike that part of para- 
graph III which reads as follows: 

‘‘That said defendant made repeated demands 
for the adjustment of the matters in dispute, 
and that complainant failed and refused and 
still fails and refuses to submit the same to 
arbitration.”’ 

This motion to strike is based upon the ground 
that the matters and things moved against are in- 
sufficient either as a total or partial defense to 
this action. 

E. M. HAYDEN, 

M. A. LANGHORNE, 

F. D. METZGER, 
Solicitors for Complainant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 25, 1921. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [84] 
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Order Granting Motion of McClintic-Marshall 
Company to Strike Part of Answer of Scandi- 
navian-American Bank of Tacoma et al. 

Came on this cause to be heard on this 
day of June, 1921, upon the motion of the complain- 
ant to strike paragraph I of the affirmative de- 
fense as contained in the answer of Scandinavian- 

American Bank of Tacoma, a corporation, and 

J. P. Duke as Supervisor of Banks of the State 

of Washington, which paragraph reads as follows: 

‘‘The cross-complainants submit to the judg- 
ment of this Honorable Court, and insist that 
this suit is altogether unnecessary and vex- 
atious, and that, even if the plaintiff be. en- 
titled to the sum alleged by it to be due from 
said defendant, the Scandinavian-American 
Building Company, the complainant herein is 
barred from asserting such rights in this action 
under Article X of the contract, marked Ex- 
hibit ‘A,’ and attached to its amended and 
supplemental bill of complaint herein, for the 
reason that the claims of the complainant are 
now and have at all times been disputed and 
that the complainant herein has repeatedly 
refused to abide by the terms of said contract, 
and particularly by the terms of said Article 
X, and submit such disputes to arbitration, as 
therein provided, and that the complainant 
herein, by reason thereof and by reason of its 
breaches of the said contract referred to in 
its amended and supplemental bill of complaint 
herein, has not done equity, and has not come 
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into this court with clean hands, and it is en- 
titled to no equity at the hands of this court.’’ 

After argument of counsel, and the Court being 
duly advised in the premises,— 

IT IS HEREBY ORDERED, ADJUDGED 
AND DECREED AND THIS DOES ORDER, 
ADJUDGE AND DECREE that said motion be 
and the same is hereby sustained, and that said 
paragraph above [85] set out be and the same 
is hereby stricken from the answer. 

To the ruling of the Court and the striking of 
said paragraph the defendants Scandinavian-Amer- 
ican Bank, a corporation, and J. P. Duke as Super- 
visor of Banks of Banks of the State of Washing- 
ton, excepted, and their exception was noted and 
allowed. 

Done in open court this 27th day of June, 1921. 

EDWARD E. CUSHMAN, 
District Judge. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 27, 1922. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [86] 


Reply of McClintic-Marshall Company to Answer 
and Cross-complaint of J. P. Duke and Scandi- 
navian-American Bank of Tacoma. 


McClintic-Marshall Company, by its attorneys, 
Hayden, Langhorne & Metzger, for its reply to the 
answer and cross-complaint of J. P. Duke as Super- 
visor of Banks of the State of Washington, and 
Seandinavian-American Bank of Tacoma, Says: 
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I. 

This complainant on information and belief says 
that it is advised that on or about the 2d day of 
March, 1921, the Penn Mutual Life Insurance Com- 
pany, a corporation, purported to endorse and as- 
sign the note and mortgage mentioned in paragraph 
14 of the first cross-bill, to J. P. Duke as Supervisor 
of Banks of the State of Washington, but this com- 
plainant avers and charges the fact to be that said 
J. P. Duke as Supervisor of Banks of the State of 
Washington was without any right, power or 
authority under the laws of the State of Washington 
to acquire by purchase or otherwise the said note 
and mortgage, or to take any assignment thereof, 
and that any purported transfer or assignment of 
said note and mortgage by the Penn Mutual Life In- 
surance Company to the said J. P. Duke as Super- 
visor of Banks of the State of Washington only 
operated as a payment of a debt due by the Scandi- 
navian-American Bank of Tacoma, a banking cor- 
poration, to the said Penn Mutual Life Insurance 
Company, [87] as will hereafter more fully ap- 
pear in this reply. 

Further your complainant shows and avers the 
fact to be that on September Ist, 1910, the Scandi- 
navian-American Bank of Tacoma, Washington, 
was the owner in fee of lots 11 and 12, block 
1003, Map of New Tacoma, Washington Territory, 
which was filed for record in the office of the auditor 
of Pierce County, Washington, on February 3, 1879; 
that on said date J. E. Chilberg, the mortgagor men- 
tioned in the mortgage deed of September 2, 1910, 
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to the Penn Mutual Life Insurance Company, was 
the president and one of the stockholders of the 
Scandinavian-American Bank of Tacoma, and it 
was desired by the said Scandinavian-American 
Bank of Tacoma to raise the sum of $100,000, by 
executing a mortgage on said described property, 
but for banking reasons the bank did not desire to 
execute the mortgage in its own name, and it was 
thereupon agreed between the said Scandinavian- 
American Bank of Tacoma and the said J. HE. Chil- 
berg that said bank would, and it did, without any 
consideration whatever, deed to the said Chilberg, 
who at said time was president of said bank, lots 11 
and 12, block 1003, Map of New Tacoma, and that 
said Chilberg would thereupon procure a loan from 
the Penn Mutual Life Insurance Company, a cor- 
poration, in the sum of $100,000, and that the pro- 
ceeds so to be derived from the execution of said 
mortgage would inure to the use and benefit of the 
said Scandinavian-American Bank of Tacoma, and 
that just as soon as the said Chilberg did execute 
said mortgage he and Anna M. Chilberg, his wife, 
would reconvey said described lots back to the said 
Scandinavian-American Bank of Tacoma, and ac- 
cordingly and in pursuance of said agreement the 
said Scandinavian-American Bank of Tacoma with- 
out any consideration [88] being paid to it by 
the said Chilberg, deeded to said Chilberg the said 
deseribed lots, and thereupon the said Chilberg and 
his wife executed a mortgage to the Penn Mutual 
Life Insurance Company, a corporation, in the sum 
of $100,000, and the moneys so obtained by means of 
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said mortgage are the moneys and preperty of the 
said Scandinavian-American Bank of Tacoma, and 
were used by it for purposes unknown to this com- 
plainant; and after the execution of said note and 
mortgage by the said J. E. Chilberg and Anna M. 
Chilberg, his wife, to the said Penn Mutual Life In- 
surance Company, a corporation, the said J. E. Chil- 
berg and Anna M. Chilberg, his wife, deeded said 
lots back to the said Scandinavian-American Bank 
of Tacoma, without any consideration being paid by 
said bank to the said Chilberg and wife, and after 
the execution of said note and mortgage by the said 
J. H. Chilberg and Anna M. Chilberg, his wife, to the 
Penn Mutual Life Insurance Company, a corpora- 
tion, the Scandinavian-American Bank of ‘Tacoma 
paid the interest on said note and mortgage and 
paid $30,000 of the principal, and on September 
5, 1920, the said Scandinavian-American Bank of 
Tacoma sent its draft for $70,000 to the Penn Mutual 
Life Insurance Company, a corporation, the mort- 
gagee, to pay and retire said note and mortgage and 
to discharge the premises hereinbefore described 
from the lien of said mortgage; but at the same time 
the said Scandinavian-American Bank of Tacoma re- 
quested an extension and renewal of said note and 
mortgage, and thereupon and in compliance with 
said request for an extension of time the said Penn 
Mutual Life Insurance Company, a corporation, 
granted the request of the said Scandinavian-Ameti- 
can Bank of Tacoma, and returned the said Scandi- 
navian-American Bank of Tacoma its draft for 
$70,000, but this [89] complainant does not know 
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the length of time that was granted by the Penn 
Mutual Life Insurance Company for the extension of 
said note and mortgage, but alleges that under the 
agreement so made and entered into on September, 5, 
1920, between the Scandinavian-American Bank of 
Tacoma and the Penn Mutual Life Insurance Com- 
pany, a corporation, the said note and mortgage de- 
clared upon in this action by the said J. P. Duke as 
Supervisor of Banks in the State of Washington, was 
not due; neither was the Scandinavian-American 
Bank of Tacoma or J. E. Chilberg and Anna M. 
Chilberg, his wife, in default under any of the terms 
and conditions of said mortgage deed. 

Further replying to the first cross-bill contained 
in the answer of the said J. P. Duke as Supervisor 
of Banks of the State of Washington, and the 
Scandinavian-American Bank of Tacoma, this com- 
plainant alleges and avers the following facts: Some 
time during the latter part of the year 1919, the 
exact date not being known to complainant, the 
Scandinavian-American Bank of Tacoma and its 
officers and directors conceived the plan of razing 
the building then situated on lots 11 and 12, block 
1003, Map of New Tacoma, and erecting thereon a 
sixteen story structure, at an approximate cost of 
$1,200,000, but the capital, surplus and resources of 
the said Scandinavian-American Bank of Tacoma 
would not permit said bank to expend that amount 
of its money in the construction of a new building, 
as the cost therefor would be in excess of thirty per 
cent of its capital, surplus, and undivided profits, 
and would constitute a violation of the banking laws 
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of the State of Washington, unless the consent of 
the State Bank Commissioner could first be ob- 
tained, and said bank and its officers, well knowing 
that the consent of the State Bank [90] Commis- 
sioner could not be obtained for such a purpose, 
thereupon conceived the plan of forming a building 
or holding company to be known as the Scandi- 
navian-American Building Company, and to erect 
said building through its agency, and thereupon the 
officers and directors of the Scandinavian-American 
Bank of Tacoma caused to be incorporated under 
the laws of the State of Washington a paper cor- 
poration, known as’ the Scandinavian-American 
Building Company, with a purported capital stock 
of $200,000, J. E. Chilberg, president of the Scandi- 
navian-American Bank of Tacoma, and Gustaf 
Lindberg, one of its directors, being the incor- 
porators, and O. 8S. Larson, Jafet Lindeberg, J. E. 
Chilberg, Gustaf Lindberg, Charles Drury, James 
Rk. Thompson, and George G. Williamson, were 
named as the directors of said Scandinavian-Ameri- 
can Building Company, all of said named persons 
being also directors of the Scandinavian-American 
Bank of Tacoma. 

That after the filing in the office of the Secretary 
of State and County Auditor of Pierce County, 
Washington, of the Articles of Incorporation of the 
Scandinavian-American Building Company, all the 
capital stock of $200,000 of the said Scandinavian- 
American Building Company was subscribed for by 
Q. 35. Larson, then a director of the Scandinavian- 
American Bank of Tacoma, and who thereafter suc- 
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ceeded J. E. Chilberg as president of the Scandi- 
navian-American Bank of Tacoma, excepting one 
share each that was issued in the name of the di- 
rectors of the Building Company, who immediately 
endorsed the certificate of stock so issued to them in 
blank, and placed the same in charge of the Scandi- 
navian-American Bank of Tacoma. That neither 
the said O. S. Larson, who subscribed for all of the 
capital stock of said Scandinavian-American Build- 
ing [91] Company, except the seven charges is- 
sued to the persons named as directors, nor the per- 
sons to whom one share each was issued, paid one 
dollar of their purported subscription, 

Further your complainant shows and avers the 
facts to be that the said Scandinavian-American 
Bank of Tacoma desired to acquire title to lot 10 of 
block 1003, Map of New Tacoma, which adjoins lots 
11 and 12 of said block 1003, and erect the new build- 
ing on all of said described lots; that the title to lot 
10, block 1003, was in ‘‘ Drury the Tailor, Inc.,’’ who 
held the title thereto for the sole benefit and use of 
Charles Drury, who at the time was one of the di- 
rectors of the Scandinavian-American Bank of Ta- 
coma, and after the incorporation of the Scandi- 
navian-American Building Company was chairman 
of the board of directors of the Building Company, 
and thereupon said Scandinavian-American Bank 
paid to the said Charles Drury the sum of $65,000 
for said lot 10, block 1008, Map of New Tacoma, and 
‘Drury, the Tailor, Inc.,’’ at the request and insti- 
gation of the said Charles Drury, executed a deed 
to said described lot to the Scandinavian-American 
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Building Company, the said building company being 
named as the grantee at the request and instance of 
the said Scandinavian-American Bank of Tacoma, 
who paid the purchase price for said lots; and after 
Drury the Tailor, Inc., conveyed said lot 10, block 
1003, Map of New Tacoma, to the Scandinavian- 
American Building Company, the said Scandina- 
vian-American Bank of Tacoma on, to wit, February 
28, 1920, without any consideration whatever, con- 
veyed to the Scandinavian-American Building Com- 
pany lots 11 and 12, block 1003, Map of New Ta- 
coma. 

Complainant further shows that after the incor- 
poration and organization of the Scandinavian- 
American Building [92] Company, which was as 
heretofore alleged incorporated and organized at the 
instigation of the Scandinavian-American Bank of 
Tacoma, its officers and agents, and after having 
deeded and caused to be deeded without any consid- 
eration moving to it from the said Scandinavian- 
American Building Company the lots 10, 11 and 12, 
block 1003, Map of New Tacoma, said Scandinavian- 
American Bank of Tacoma, through the agency of 
the Scandinavian-American Building Company, 
commenced the construction of a large sixteen-story 
steel structure on said lots, and in the course of con- 
struction it paid out large sums of money from its 
vaults for such purpose, and continued so to do 
until on or about January 15, 1921, when it became 
impossible for the said bank to advance further 
funds to pay for the material and labor used in the 
construction of said building, and thereupon the 
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said Seandinavian-American Bank of Tacoma was 
found and declared to be insolvent by the Banking 
Department of the State of Washington, and all its 
property and assets were taken in charge by the 
State Banking Commissioner of the State of Wash- 
ington; 

WHEREFORE by reason of all of which this 
complainant says the note and mortgage executed 
by the said J. E. Chilberg and Anna M. Chilberg, 
his wife, in the sum of $100,000, of which note and 
mortgage J. P. Duke, State Supervisor of Banks 
of the State of Washington, now claims to be the 
assignee, and which he is attempting to foreclose, 
never was the debt or obligation of the said J. E. 
Chilberg or Anna M. Chilberg, his wife, but was at 
all times the debt and obligation of the said Scan- 
dinavian-American Bank of Tacoma, which fact 
was well known to the said J. P. Duke as Super- 
visor of Banks of the State of Washington, and his 
predecessor in office, prior [93] to the assignment 
of said note and mortgage by the said Penn Mutual 
Life Insurance Company, a corporation, to the 
said Duke, which assignment operated only as the 
payment and discharge of a debt and obligation of 
the Scandinavian-American Bank of Tacoma. 

For reply to the second cross-bill as contained in 
the answer of the said J. P. Duke, Supervisor of 
Banks of the State of Washington, and Scandina- 
vian-American Bank of Tacoma, this complainant 
Says: 

That it has no knowledge whatever as to whether 
or not the Scandinavian-American Building Com- 


154: Forbes P. Haskell et al. vs. 


pany agreed to execute and deliver to the Scandi- 
navian-American Bank of Tacoma bonds of the 
value of $350.000 as set forth in paragraph 2 of the 
second cross-complaint, and it has no knowledge 
sufficient to form a belief as to whether or not the 
said Scandinavian-American Building Company 
agreed to deliver to the said Scandinavian-Ameri- 
can Bank of Tacoma the said bonds within a period 
of four months or at all, and it has no knowledge 
or information sufficient to form a belief as to the 
alleged agreement between the said Scandinavian- 
American Building Company and the said Seandi- 
navian-American Bank of Tacoma, referred to and 
set forth in said paragraph of the second ecross-bill, 
and it has no knowledge as to its terms as attempted 
to be set forth therein, wherefore it denies all of the 
allegations of said paragraph 2. 

Complainants says it has no knowledge or infor- 
mation sufficient to form a belief as to the agree- 
ment referred to in paragraph 3 of the second ecross- 
complaint was [94] not put on record in reliance 
upon the alleged agreement of contractors furnish- 
ing labor and material, whereby their right to file 
a lien was waived, and this complainant alleges and 
avers the fact to be that it never in its contract for 
the furnishing of material to the Scandinavian- 
American Building Company waived its right to 
claim a lien, all of which will more fully appear by 
a reference to said contract, which is set out as 
Exhibit ‘‘A’’ to the amended and supplemental 
complaint filed herein, which contract between com- 
plainant and the said Scandinavian-American 
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Building Company of Tacoma was entered into on 
February 5, 1920, long prior to the alleged agree- 
ment between the Scandinavian-American Building 
Company, a corporation, and the Secandinavian- 
American Bank of Tacoma, set forth in paragraph 
3 of the second eross-bill. 

Further replying to said second eross-bill this 
complainant admits that the title to lot 10 block 
1003, Map of New Tacoma, referred to in paragraph 
2 was in “*Drury the Tailor, Inc.,”’ and that ‘‘ Drury 
the Tailor, Inc.,’’ conveyed said lot to the Scandina- 
vian-American Building Company, and that the 
title to lots 11 and 12 in block 1008, Map of New 
Tacoma was in the Seandinavian-American Bank 
of Tacoma, and that the said bank conveyed the 
said lots to the said Building Company as set forth 
in paragraph 2 of said second cross-bill, but as to 
whether or not the said lots were deeded to said 
Building Company in consideration of the agreement 
of the Building Company to deliver the bonds therein 
referred to to the said bank, it is without any knowl- 
edge or information sufficient to form a belief; and 
it is without any knowledge or information suffi- 
cient to form a belief as to whether or not it was 
a part and parcel of the agreement between the 
[95] said bank and the said building company, 
and it has not knowledge or information sufficient 
to form a belief as to whether a first mortgage in 
the sum of $600,000 was to be executed by the said 
building company covering all of said lots in ac- 
cordance with the terms of the alleged agreement 
between the said building company and the said 
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bank; and it has not knowledge or information suf- 
ficient to form a belief as to whether a mortgage 
in the sum of $750,000 was to be executed and de- 
livered as a second mortgage on said described 
premises, and it has no knowledge or information 
sufficient to form a belief as to whether or not the 
agreement referred to in said paragraph as Ex- 
hibit ‘‘A’’ was actually made between said bank 
and the said building company, and it never had 
any knowledge of the existence of said alleged 
agreement until the filing of the answer in this 
action. 

Further replying to said second cross-bill, this 
complainant alleges and avers the fact to be that 
on the 5th day of February, 1920, it entered into 
a contract with the Scandinavian-American Build- 
ing Company of Tacoma, Washington, whereby it 
agreed to furnish and deliver to the said Scandina- 
vian-American Building Company the structural 
steel work for the building to be erected by the said 
Scandinavian-American Building Company on the 
premises described as lots 10, 11, and 12, block 1003, 
Map of New Tacoma, the terms and conditions of 
said contract being known not only to the officers 
and agents of the building company but to the said 
Scandinavian-American Bank of Tacoma, its offi- 
cers and agents as well. That between the 22d day 
of May, 1920, and the 21st day of October, 1920, 
this complainant furnished material in strict ac- 
cordance with the terms and conditions of its [96] 
contract to the Scandinavian-American Building 
Company of the value of $263,437.54, no part of 
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which was ever paid, save and except the sum of 
$86,805.17, and that amount was paid according to 
the best knowledge and information of your com- 
plainant by the Scandinavian-American Bank of 
Tacoma. That on October 21, 1920, there being due 
to your complainant from said Scandinavian- 
American Building Company the sum of $176,- 
632.37, it filed a notice of claim of lien in the office 
of the auditor of Pierce County, Washington, 
claiming a lien on said lots 10, 11 and 12, block 1003, 
Map of New Tacoma, and on the building erected 
thereon, a copy of which notice of lien is attached 
to the amended and supplemental bill of complaint 
in this case, marked Exhibit ‘‘B.”’ 

Complainant further alleges that at the time it 
furnished the material hereinbefore referred to it 
had no notice or knowledge whatever of the agree- 
ment alleged to exist between the Scandinavian- 
American Building Company and the Scandina- 
vian-American Bank of Tacoma, set forth in the 
second cross-bill, and it alleges that its said lien is 
prior to any right of the said Scandinavian-Ameri- 
can Bank of Tacoma, and the said John P. Duke, 
as Supervisor of Banks of the State of Washington, 
under and by virtue of said alleged contract, so set 
forth in the second cross-bill of complaint. 

Complainant for its reply to the third cross-bill 
of complaint as contained in the answer of the said 
J. P. Duke as Supervisor of Banks of the State of 
Washington, and the Scandinavian-American Bank 
of T'acoma, a corporation, alleges that it has no 
knowledge or information sufficient to form a belief 
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as to whether or not the Scandinavian-American 
Building [97] Company obtained from the Met- 
ropolitan Life Insurance Company any agreement 
or promise to loan to said Scandinavian-American 
Building Company the sum of $600,000 on the lands 
and premises described in paragraph 2 of the third 
cross-bill, and it further says that it has no know]l- 
edge or information sufficient to form a belief as to 
whether or not one G. Wallace Simpson represented 
to the Scandinavian-American Building Company 
or to any of its officers or agents, that he could or 
would pledge the mortgage therein referred to as 
security to obtain money as the work of the build- 
ing then being constructed by the said Scandina- 
vian-American Building Company progressed, 
which money or advances were to be repaid to 
the lenders out of the money expected to be ob- 
tained on a mortgage from the said Metropolitan 
Life Insurance Company when the building was 
completed, and it therefore denies all of the allega- 
tions contained in said paragraph 2. 

Complainant denies that the Scandinavian- 
American Building Company executed and de- 
livered to the said G. Wallace Simpson the note 
referred to in paragraph 3 of the third cross-bill, in 
accordance with the agreement therein referred to, 
and it also denies that said building company exe- 
cuted said note in the due exercise of the powers 
and authority in that behalf by it possessed, and it 
also denies that due corporate action was first had 
for the purpose of making, executing and deliver- 
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ing the said note as set forth in paragraph 3 of the 
said third ecross-bill. 

Complainant also denies that the Scandinavian- 
American Building Company made, executed and 
delivered to the said G. Wallace Simpson the mort- 
gage referred to in paragraph 4 of the said third 
eross-complaint in the due exercise [98] of the 
powers and authorities by it in that behalf pos- 
sessed, and it denies that it was executed after cor- 
poration action has been first had in respect thereto. 

Complainant denies that the Scandinavian- 
American Building Company commenced the erec- 
tion of the sixteen-story building referred to in 
paragraph 7 of the third cross-bill, pursuant to the 
eontracts therein referred to. It also denies that 
all of the contracts providing for the furnishing of 
material and labor in the construction of said build- 
ing contained a provision whereby the right of the 
person, firm or corporation furnishing labor or 
material waived his or its right to file a hen, but on 
the contrary this complainant alleges that its con- 
tract set out as Exhibit ‘‘A’’ to the amended and 
supplemental bill of complaint filed herein, con- 
tains no provision whereby this complainant waived 
its right to file or claim a lien against said building 
and the premises on which it is situated for ma- 
terial furnished. 

Complainant says that whatever sums of money .- 
might have been advanced or loaned by the Scandi- 
nayian-American Bank of Tacoma to the Seandina- 
vian-American Building Company was not ad- 
vanced or loaned on the strength or security of the 
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mortgage alleged to have been made by the Scandi- 
navian-American Building Company to the said G. 
Wallace Simpson, and this complainant in this con- 
nection further alleges that it was contemplated 
by both the building company and the bank at the 
time it was decided to erect a sixteen-story steel 
building on the premises hereinbefore described, 
that the cost thereof would exceed the sum of $1,- 
000,000, and that the said Scandinavian-American 
Bank of Tacoma would be compelled to advance a 
large sum of money in addition to what might be 
obtained from [99] the mortgage by the building 
company to Simpson; and it affirmatively denies 
that in making any alleged advances referred to 
in said paragraph the said Scandinavian-American 
Bank of Tacoma fulfilled the agreement of the said 
G. Wallace Simpson, therein referred to, to the 
extent of $432,822.99, or any other sum. 

Further answering said third cross-bill, this com- 
plainant alleges and avers the fact to be that the 
note and mortgage for $600,000 alleged to have been 
executed by the Scandinavian-American Building 
Company to the said G. Wallace Simpson was exe- 
cuted if at all by the president and secretary of the 
said Scandinavian-American Building Company 
without any power or authority so to do from the 
trustees or stockholders of said Scandinavian- 
American Building Company, and that the execu- 
tion of the said note and mortgage was not made 
or performed in pursuance of any power or author- 
ity conferred on the said president and secretary 
of the said Secandinavian-American Building Com- 
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pany by the vote of a majority or a quorum of the 
trustees of the Scandinavian-American Building 
Company at any meeting of the said trusteees law- 
fully assembled, or otherwise, and that the same is 
therefore invalid and void, as was well known by 
the said Scandinavian-American Bank of Tacoma 
at the time it took the alleged assignment of the 
said note and mortgage from the said G. Wallace 
Simpson. 

Complainant further alleges that the alleged note 
for $600,000 and the mortgage securing the same 
referred to in said third cross-bill were delivered 
to the said G. Wallace Simpson as agent only for 
the said Scandinavian-American Building Com- 
pany, for the express purpose of enabling him to 
[100] sell and dispose of the same to secure the 
money therefor, and that the said G. Wallace Simp- 
son had no power or authority to dispose of, sell, 
assign, transfer or pledge the said note or mortgage 
except for the purpose of obtaining money there- 
for. That the said Scandinavian-American Bank 
of Tacoma well knew the purpose for which the 
said note for $600,000 and the mortgage securing 
the same were delivered to the said Simpson, and 
well knew that he had no power or authority to sell, 
assign, or transfer the same except for money re- 
ceived, and this complainant alleges that when the 
Scandinavian-American Bank of Tacoma took the 
assignment of said note and mortgage from the 
said Simpson no money or consideration whatever 
was paid by the said Scandinavian-American Bank 
of Tacoma or anyone else on its behalf to the said 
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G. Wallace Simpson. Complainant further alleges 
that the said note to the said Simpson and the mort- 
gage purporting to secure the same were executed 
and delivered to him without any consideration 
therefor, and during the time the said note and 
mortgage were held by the said Simpson neither 
money nor labor nor anything else of value were 
paid to or received by the said Scandinavian-Ameri- 
can Building Company therefor. 

Further complainant alleges that some time dur- 
ing the year 1919, the exact date not being known 
to your complainant, the Scandinavian-American 
Bank of Tacoma conceived the plan of erecting a 
large sixteen-story steel building on lots 10, 11 and 
12 in block 1003, Map of New Tacoma, but the build- 
ing planned by it was so costly and expensive that 
the said bank could not erect the same without in- 
vesting in it a sum in excess of thirty per cent of 
its capital, surplus and undivided profits, which 
would be in [101] violation of the statutes of the 
state of Washington, unless the consent of the Bank 
Commissioner thereto was first obtained, and know- 
ing that the consent of the Bank Commissioner could 
not be obtained thereto, and which consent this com- 
plainant on information and belief alleges that he 
refused, said Scandinavian-American Bank of Ta- 
coma then determined to do indirectly what it was 
prohibited by statute of the state of Washington 
from doing directly, and thereupon formed the 
scheme to erect the said building through the agency 
of a corporation formed and owned by its own offi- 
cers, which scheme or plan as developed and carried 
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out is more fully set forth in complainant’s reply to 
the first cross-bill, set up in the answer of J. P. Duke 
as Supervisor of Banks of the State of Washing- 
ton, and the Scandinavian-American Bank of Ta- 
coma, to which reference is hereby made, and com- 
plainant now alleges the allegations and statements 
contained therein and make the same a part of this, 
its reply to the third cross-bill, as- fully and to all 
intents and purposes as though the same were set 
forth herein verbatim. 

This complainant for its further reply to the 
third cross-bill, says, that on the 5th day of Febru- 
ary, 1920, it entered into a contract with the Scan- 
dinavian-American Building Company, wherein and 
whereby it agreed for a stated consideration to 
furnish and deliver to the said Scandinavian-Amer- 
ican Building Company the structural steel work 
for the building that said building company was 
about to erect on lots 10, 11 and 12, block 1003, 
Map of New Tacoma, and that the terms and con- 
ditions of said contract were well known not 
only to the officers and agents of the Building Com- 
pany, but to the Scandinavian-American Bank 
of Tacoma its officers and agents, as well. 
[102] That at the time said contract just referred 
to was executed the only apparent lien or encum- 
brance against the premises on which it was pro- 
posed to erect said building was a mortgage of 
$100,000, on lots 11 and 12, block 1003, on which 
the sum of $30,000 had been paid, executed by 
J. E. Chilberg and Anna M. Chilberg, his wife, to 
Penn Mutual Life Insurance Company, a corpora- 
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tion, and this complainant has no knowledge of the 
alleged mortgage of $600,000 from the Scandina- 
vian-American Building Company to the said G. 
Wallace Simpson, which was not executed until 
March 10, 1920, long after the contract between 
your complainant and the Scandinavian-American 
Building Company had been entered into, and that 
the said Scandinavian-American Bank of Tacoma 
had actual knowledge that after the execution of 
the contract between complainant and the Scandi- 
navian-American Building Company this complain- 
ant had commenced to manufacture the structural 
steel work that was to be used in the construction 
of said building on the premises hereinbefore de- 
scribed, and it well knew that between May 22, 
1920, and October 21, 1920, this complainant had 
delivered to the Scandinavian-American Building 
Company material that was actually used in the 
construction of the building on the lots hereinbe- 
fore described, of the value of $263,487.54, for 
which it had a right to claim a lien under the stat- 
utes of the state of Washington in such cases made 
and provided, and that your complainant’s right 
to a lien had attached long prior to the time when 
the said Scandinavian-American Bank of Tacoma 
received an assignment of the $600,000 note and 
mortgage from the said G. Wallace Simpson, and 
the lien of said mortgage had not attached and 
no money or other consideration had been paid, 
advanced or contracted for thereunder. [103] 
Further answering the first, second and third 
cross-bills of J. P. Duke as Supervisor of Banks 
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of the State of Washington, and Scandinavian- 
American Bank of Tacoma, so far as the same 
relate to the allowance of attorney’s fees in the 
event the mortgages therein referred to are fore- 
closed, complainant says that the amounts claimed 
are grossly excessive, and that no allowance what- 
ever should be made for attorneys’ fees for the 
reason that the attorneys appearing for the answer- 
ing defendants and cross-complainants are now 
being paid a salary by the said J. P. Duke as Super- 
visor of Banks of the State of Washington, to 
wind up the affairs of the defunct Scandinavian- 
American Bank of Tacoma. 

WHEREFORE, having made full reply to the 
answer of the said J. P. Duke and Supervisor of 
Banks of the State of Washington, and Scandi- 
navian Bank of Tacoma, this complainant prays that 
said cross-complaints as contained in said answer 
and each of them be dismissed; that said named 
defendants and cross-complainants take nothing 
thereby, and that the lien of this complainant be 
adjudged and decreed to be prior and superior to 
any and all claims and demands of the said cross- 
complainants and each of them in, to or against 
the real estate hereinbefore described, and that this 
complainant may have a decree foreclosing its 
said lien as prayed for in its amended and supple- 
mental bill of complaint filed herein, and for such 
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other and further relief as to this court may seem 
meet and agreeable to equity and good conscience. 
EK. M. HAYDEN, 
M. A. LANGHORNE, 
F. D. METZGER, 
Solicitors for Complainant. [104] 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jul. 14, 1921. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [105] 


Answer and Cross-complaint of Tacoma Millwork 
Supply Company. 

ANSWER AND CROSS-COMPLAINT OF DE- 

FENDANTS ANN DAVIS and R. T. DAVIS, 


Jr., et al, Copartners Doing Business as TA- 
COMA MILLWORK SUPPLY COMPANY. 


To the Honorable E. E. CUSHMAN, Judge of the 
District Court of the United States, for the 
Western District of Washington. 

Ann Davis and R. T. Davis, Jr., as executors of 
the Estate of R. T. Davis, deceased; R. T. Davis, 
Jr., Lloyd Davis; Harry L. Davis; George L. Davis; 
Maude A. Davis; Marie A. Davis; Ruth G. Davis, 
Hattie Davis Tennant and Ann Davis, copartners 
doing business under the name and style of Tacoma 
Millwork Supply Company answer the bill of com- 
plaint on file in this case and bring this their cross- 
complaint against the Scandinavian-American Build- 
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ing Company, a corporation organized and existing 
under and by virtue of the laws of the State of 
Washington and a citizen of the said State; Scandina- 
vian-American Bank, a corporation organized under 
and by virtue of the laws of the State of Washing- 
ton, and a citizen of the said state; G. Wallace 
Simpson, a citizen of the State of Missouri; Metro- 
politan Life Insurance Company, a corporation duly 
organized under and by virtue of the laws of the 
State of New York and a citizen of said State; 
Penn Mutual Life Insurance Company, a corpora- 
tion organized under and by virtue of the laws of 
the State of Pennsylvania and a citizen of said 
State; P. Claude Hay, State Bank Commissioner 
for the State of Washington and a citizen of the 
State of Washington; Forbes P. Haskell, Deputy 
State Bank Commissioner for the State of Wash- 
ington, and a citizen of the State of Washington; 
MecClintic-Marshall Company, a corporation organ- 
ized and existing under and by virtue of the laws 
of the State of Pennsylvania and a citizen of said 
state. [106] 

Thereupon these answering defendants and cross- 
complainants do hereby answer the bill of complaint 
of said plaintiff MceClintic-Marshall Company 
and bring their bill by way of cross-complaint 
against the parties above named as follows: 

iB 

Por answer to paragraphs J, IJ, III, IV, V, VI, 
VII, VIIT and IX of said complaint these an- 
swering defendants admit the same. 
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KT. 

For answer to paragraphs X and XI of said 
complaint these answering defendants have not the 
information or belief as to the matters and things 
therein contained and therefore deny the same 
excepting that the grounds and premises therein 
referred to are necessary for the construction and 
convenient use of said building. 

HT. 

For answer to paragraph II of said complaint 
these answering defendants have not information 
or belief as to the matters and things therein con- 
tained and therefore deny the samie. 

ay). 

For answer to paragraph XIII of said complaint 
these answering defendants admit the same except- 
ing that portion thereof relating to the claims of 
these answering defendants and cross-complainants. 

ce 

For answer to paragraph XIV: of said complaint 
(erroneously styled IX) these answering defend- 
ants admit the reasonableness of the attorney’s 
fee expressed in said paragraph in the event that 
a lien in the amount prayed for by plaintiff is al- 
lowed. [107] 

These answering defendants and cross-complain- 
ants specifically deny each and every allegation of 
said bill of complaint not herein now specifically 
admitted. 

By way of cross-complaint allege as follows: 

is 
That R. T. Davis, Jr., Lloyd Davis, Harry L 
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Davis, George L. Davis, Maude A. Davis, Marie 
A. Davis, Ruth G. Davis, Hattie Davis Tennant 
and Ann Davis, are copartners doing business under 
the name and style of Tacoma Millwork Supply 
Company, and that with the exception of Hattie 
Davis Tennant, who is a citizen of the State of Cali- 
fornia, these cross-complainants are each and all 
of them citizens of the State of Washington. 
II. 

That the Scandinavian-American Building Com- 
pany is a corporation organized and existing under 
the laws of the State of Washington, and is a citi- 
zen of said State. 

ITI. 

That the Scandinavian-American Bank is a cor- 
poration organized and existing under the laws of 
the State of Washington, and is a citizen of said 
State. 

IV. 

On information and belief the defendant G. Wal- 
lace Simpson is a citizen of the State of Missouri. 
V. 

That the defendant, P. Claude Hay, is the duly 
appointed, qualified and acting State Bank Commis- 
sioner for the State of Washington, and the de- 
fendant Forbes P. Haskell is the duly appointed, 
qualified and acting Deputy State Bank Commis- 
sioner for [108] the State of Washington, and 
the defendant Forbes P. Haskell is the duly ap- 
pointed, qualified and acting Deputy State Bank 
Commissioner for the State of Washington, and 
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the said P. Claude Hay and the said Forbes P. 
Haskell are citizens of the State of Washington. 
VI. 

That Penn Mutual Life Insurance Company is a 
corporation organized and existing under the laws 
of the State of Pennsylvania, and is a citizen of said 
State. 

VAX. 

That Metropolitan Life Insurance Company is 
a corporation organized and existing under the laws 
of the State of New York, and is a citizen of said 
State. 

VILL. 

That McClintic-Marshall Company is a corpora- 
tion organized and existing under the laws of the 
State of Pennsylvania, and 1s a citizen of said State. 

IX. 

That said G. Wallace Simpson was acting in 
the interest of and as a conduit for the Metropoli- 
tan Life Insurance Company in the execution and 
filmg of that certain mortgage hereinafter referred 
to as having been executed by the Scandinavian- 
American Building Company, a corporation, to said 
G. Wallace Simpson. 

X. 

Further your cross-complainants show that the 
matter and amount recited in their cross-complaint, 
exceed, exclusive of costs, the sum or value of $3,000. 

2G. 

That at all the times hereinafter and in this 
cross-complaint [109] mentioned the defendant 
Scandinavian-American Building Company, a cor- 
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poration, was and now is the Owner of Lots Ten 
(10), Eleven (11) and Twelve (12), in Block One 
Thousand and Three (1003), as the same are shown 
and designated upon a certain plat entitled ‘‘Map 
of New Tacoma, W. T.,’’ which was filed for 
record in the office of the auditor of Pierce County, 
Washington Territory, February 3, 1875. 
XII. 

That on or about the 28th day of February, 
1920, your cross-complainants entered into written 
contracts with defendant Scandinavian-American 
Building Company, true copies of which are hereto 
attached and marked Exhibits ‘‘A,’’ ‘‘B”’ and *‘C,”’ 
Exhibit ‘‘A’’ comprising contract for the delivery 
of general millwork for the building to be erected 
upon the property hereinbefore described, Exhibit 
‘“B” comprising a contract for the millwork with 
respect to bank fixtures, and Exhibit ‘‘C’’ having 
reference to the erection of the millwork herein- 
before referred to as distinguished from its manu- 
facture. 

eCIUUL 

That thereafter and in accordance with the terms 
of said main or manufacturing contract, namely, 
Exhibit ‘‘A,’’ and said bank fixtures contract, 
namely, Exhibit ‘‘B,’’ your cross-complainants be- 
tween the 28th day of February, 1920, and January 
17, 1921, manufactured and delivered to said Sean- 
dinavian-American Building Company a total of 
manufactured material specially designed for the 
building to be erected and being erected upon the 
premises hereinbefore described, and not otherwise 
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useable, a total in value of $44,548.41, being the 
reasonable and agreed value of said goods. 

That your cross-complainants are and were at all 
times ready to fully complete said contract and that 
a reasonable [110] profit on the remaining portion 
of contracts ‘‘A’’ and ‘‘B”’’ is and would be Three 
Thousand ($3,000) Dollars and that your cross- 
complainants having no security other than as pro- 
vided by the len statutes of the State of Wash- 
ington, did on-the 19th day of January, 1921, duly 
file their claim upon said premises hereinbefore 
described, having first duly verified said lien and 
properly ensealed it and said lien was so drawn as 
to be entitled to be placed of record and that said 
lien was duly recorded as Auditor’s file No. 585424 
in the office of the Auditor for Pierce County, it 
being numbered in such manner in accordance with 
the system in vogue in said office for the numbering 
of liens. 

DING. 

Further your cross-complainants show that all 
of said material so manufactured, sold and deliv- 
ered to said Scandinavian-American Building Com- 
pany is necessary and useable solely and alone and 
is to be used in the completion of that certain six- 
teen-story building situate upon the lands and 
premises hereinbefore described, all of said lands 
and premises being necessary for the construction 
and convenient use of said building. 

XIV. 

Your cross-complainants further show that on, to 

wit, January 17, 1921, there being then due from 
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said Scandinavian-American Building Company to 
your cross-complainants the sum of $44,548.41, with 
interest from said date at the rate of six per cent 
per annum, and the said” Scandinavian-American 
Building Company having definitely declined and 
having theretofore failed and refused to pay for the 
amounts due upon said contract and admitting its 
inability to pay, and these your cross-complainants 
being without any security for the payment [111] 
of said money excepting as provided by the lien 
statutes of the State of Washington, duly filed and 
recorded with the County Auditor for Pierce 
County, Washington, being the county in which said 
property is situate, their claim of lien duly verified 
by oath and properly ensealed, claiming therein the 
full value of the said manufactured material, which 
lien is of record as Auditor’s file number 585115 in 
accordance with the system of numbering liens in 
vogue in the office of the Auditor of Pierce County, 
Washington, the said hen being in such form and 
so drawn as to entitle it to be placed of record in 
accordance with the statutes in such cases made and 
provided. 
DVL. 

That the contract Exhibit ‘‘C,’’ being a contract 
for the erection of the two several characters of 
mill work hereinbefore referred to as being manu- 
factured under Exhibits ‘“‘A’’ and ‘‘B”’ attached 
hereto and made part hereof, was entered into con- 
temporaneously with the said other or remaining 
contracts by these your cross-complainants, and 
formed and is a part of the consideration entering 
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into the two remaining contracts and was all one 
and the same transaction, each contract being a con- 
sideration for the entry into the other, and that a 
reasonable profit to be derived out of said contract 
known as Exhibit ‘‘C’”’ hereto attached, being the 
arection contract, would be and is the sum of Ten 
Thousand Five Hundred ($10,500.00) Dollars, and 
that the said cross-complainants have no security 
for payment of said amount just mentioned except 
as given them by the lien statutes of the State of 
Washington in such cases made and provided, and 
that they did execute and caused to be filed of rec- 
ord in the office of the County Auditor of Pierce 
County their lien in the amount of $10,500.00 de- 
seribing the [112] property hereinbefore referred 
to and asking a lien thereon for the amount men- 
tioned, having duly verified said lien and it being 
property ensealed in accordance with the Statutes 
of the State of Washington and being in such form 
and so drawn as to entitle it to be placed of record, 
being recorded as Auditor’s file Number 585425 in 
accordance with the system of numbering liens in 
vogue in the office of the Auditor of Pierce County, 
Washington. 
x VenIE 

Further, that the said Scandinavian-American 
Building Company is wholly insolvent. That there 
are certain assets of said company that are in danger 
of dissipation. That the building being erected is 
unfinished even as to its structural steel content, 
is open to the weather and will rapidly deteriorate, 
depreciating the value of the liens thereon filed, 
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and that it is necessary that a receiver be appointed 
to properly care for the assets of said building 
company and in particular protect the said building 
and to advise with this Court upon some plan for its 
completion or disposal. 

XVIII. 

Your cross-complainants further show and rep- 
resent to this Court that they have been compelled 
to employ attorneys for the purpose of protecting 
and preserving their interest and enforcing their 
said liens and that under and by virtue of Section 
1141 of Remington & Ballinger’s Code and Statutes 
of the State of Washington they are entitled to an 
allowance of a reasonable attorney’s fee which they 
allege and aver to be the sum of $4,500.00. 

ALX, 

Your cross-complainants respectfully show to this 
Court [113] that Scandinavian-American Bank, 
a corporation, one of defendants herein; Scandi- 
navian-American Building Company, a corporation, 
one of defendants herein; G. Wallace Simpson, one 
of defendants herein; Penn Mutual Life Insurance 
Company, a corporation, an additional defendant 
herein; Metropolitan Life Insurance Company, a 
corporation, one of the additional defendants herein; 
P. Claude Hay and Forbes P. Haskell, State Bank 
Commissioner and Deputy Bank Commissioner re- 
spectively, defendants herein, claim some right, 
title, estate or interest in said premises but what- 
ever the nature of said right, title, estate or inter- 
est or claim may be, if any, the same is junior, 
subsequent and inferior to the lien of said cross- 
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complainants, with the exception of the len of the 
Penn Mutual Life Insurance Company which your 
cross-complainants herein admit is a superior, prior 
and first lien upon said premises, being in the nature 
of a first mortgage. 

In consideration whereof, and forasmuch as your 
cross-complainants are remediless in the premises 
according to the strict rule of the common law, and 
ean only have relief in a court of equity where 
matters of this kind are properly cognizable, your 
cross-complainants therefore pray the decree of this 
Honorable Court: 

I. 

That the plaintiff and remaining defendants and 
each of them may be required to make answer re- 
spectively unto all and singular the matters here- 
inbefore stated and charged, as fully and partic- 
ularly as if the same were herein expressed, and 
they thereunto particularly interrogated, but not 
under oath, answer under oath being hereby ex- 
pressly waived. [114] 

IGE 

That your cross-complainants may have a jJudg- 
ment against the defendant Scandinavian-American 
Building Company for the sum of $44,548.41 plus 
€3,000, with interest thereon at the rate of six per 
cent per annum from date hereof; for the sum of 
$10,500.00 with interest thereon at the rate of six 
per cent per annum from date hereof, together with 
the further sum of $4,500.00 as and for attorneys’ 
fees for the foreclosure of their said liens, and for 
all their costs and expenses herein incurred, and to 
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be incurred, and that the same and the whole 
thereof be adjudged a first and valid lien against 
the lands and premises hereinbefore described. 
Further your: cross-complainants pray that said 
lands and premises and the building thereon situ- 
ated be adjudged and decreed to be sold in satis- 
faction of the amount so found due to your cross- 
complainants according to law and the practice of 
this court, and that the proceeds of such sale be 
applied in payment of the costs of these proceedings 
and sale and reasonable attorneys’ fees in the sum 
of $4,500.00, and your said cross-complainants’ claim 
amounting to the sum of $48,048.41, besides interest 
as hereinbefore specified. 

Further your cross-complainants pray that said 
plaintiff and the remaining defendants and all per- 
sons claiming under them or either of them subse- 
quent to the filing and recording of your cross-com- 
plainants’ liens in the office of the Auditor of 
Pierce County, Washington, either as purchasers 
or encumbrancers, lienors o1 otherwise, may be 
barred and foreclosed of all right, claim or equity 
of redemption in the said premises and every part 
thereof, and that they may have a judgment and 
execution against the defendant Scandinavian- 
American Building Company for any deficiency 
which may remain after applying all the proceeds 
of the sale of said premises [115] properly appli- 
cable to the satisfaction of their said judgment. 
That your cross-complainants or any other parties 
to this suit may become a purchaser at said sale, 
and that the officer executing the sale shall execute 
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and deliver the necessary conveyances to the pur- 
chaser or purchasers, and that said purchaser or 
purchasers at said sale may be let into the posses- 
sion of said premises. 

ITT. 

That your cross-complainants may have such 
other and further relief in the premises as may 
be just and equitable and as your Honor may deem 
just, and the appointment of a receiver as indicated. 

May it please your Honor to grant to your cross- 
complainants writs of subpoena, to be directed to 
the plaintiff and to the remaining defendants, 
therein and thereby commanding them and each 
of them at a certain time and under a certain 
penalty therein to be named to be and appear be- 
fore your Honor in this Honorable Court, then and 
there severally to answer all and singular the mat- 
ters aforesaid, but not under oath, answer under 
oath being hereby expressly waived, and to stand 
to and abide and perform such other and further 
orders or decrees as to your Honor shall seem meet. 

_ FLICK & PAUL, 
Attorneys for Ann Davis and R. T. Davis, Jr., as 
Executors of the Estate of R. T. Davis, De- 
ceased; R. T. Davis, et al., Copartners Doing 
Business Under the Name and Style of Tacoma 
Millwork Supply Co. [116] 


United States of America, 
Western District of Washington, 
Southern Division,—ss. 
R. T. Davis, being duly sworn, deposes and says: 
That he is one of the copartners of the Tacoma 
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Millwork Supply Company and acting agent of the 
remaining copartners; that he has read the fore- 
going answer and cross-complaint, knows the con- 
tents thereof; that the same is true of his own 
knowledge, except as to the matters therein stated 
to be alleged on information and belief, and as to 
those matters he believes the same to be true. 
R. T. DAVIS. 


Subscribed and sworn to before me this 19th day 
of January, 1921. 


—$——— 
Notary Public in and for the State of Washington, 
Residing at Tacoma. [117] 


Exhibit ‘‘A.’’ 
TACOMA MILLWORK SUPPLY CO. 
Tacoma, Wash., Feb. 17th, 1920. 
Mr, Frederick Webber, Archt. 
Tacoma, Wash. 
Dear Sir: 
Re: 16 Story Scandinavian American Bank Bldg. 
Confirming our verbal conversation of this morn- 
ing, we will agree, to furnish you with all of the 
“Millwork”? for the above building, (with the ex- 
ception of Bank Quarters) and as per your plans 
and specifications, and the following understanding, 
for the sum of Sixty-five Thousand Dollars ($65,- 
000.00) net cash. 
It is understood by the above general term ‘‘ Mill- 
work’’ that we furnish no flooring, glass, or hard- 
ware, or metal covered work. 
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It is also understood that the material for the 
exterior window frames and sash shall be of V. G. 
Fir. The interior trim thruout to be of Philippine 
Mahogany, with the doors veneered with the harder 
species on stiles and rails, with panels of Honduras 
Mahogany. 

It is our suggestion that the Painter’s primeing 
be done by you at our factory, before delivery, as 
without this precaution we could not guarantee the 
work. 

As to the terms of payment, we would expect 
75% of the estimated value of the work delivered, 
or accepted for delivery, to be paid us on or before 
the 10th of the current month, for all of the pre- 
vious month’s work, and the balance of 25% retained 
to be paid within 30 to 60 days of completion and 
acceptance of the entire contract. Bond to be fur- 
nished by Owner. 

Respectfully submitted, 
TACOMA MILLWORK SUPPLY CO. 
By R. T. DAVIS, 
Jr. Mgr. [118] 


Exhibit ‘‘B.”’ 

THIS AGREEMENT, made this 28th day of 
February, A. D. 1920, by and between Scandinavian- 
American Building Company, a corporation, here- 
inafter called the ‘‘Owner,’’ party of the first part, 
and Tacoma Millwork Supply Co. hereinafter called 
the ‘‘Contractor,’’ party of the second part. 


WITNESSETH: 
WHEREAS, the said Scandinavian-American 
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Building Company, Owner, is about to begin the 
erection of a 16-story building on the property situ- 
ated in Pierce County, Washington, described as 
follows: Lots Ten (10), Eleven (11) and Twelve 
(12) in Block One Thousand Three (1003), as 
shown and designated upon a certain plat entitled 
‘‘Map of New Tacoma, W. T.,’’ of record in the 
office of the Auditor of Pierce County, Washing- 
ton, according to plans and specifications prepared 
by Frederick Webber, of Philadelphia, Penn., ar- 
chitect, and 
WHEREAS, the said Tacoma Millwork Supply 
Co. is desirous of entering into a contract with the 
said Scandinavian American Building Company, 
Owner, to furnish 
The exterior window frames together with 
the transome sash, for the First floor Banking 
Quarters, as per the plans and details, for the 
sum of Nineteen Hundred Fifty-seven Dollars, 
$1957.00. Also to furnish labor of fitting the 
sash in the frames and putting on the interior 
mouldings, at an extra cost of $171.00, all as 
per estimates of Feb. 25th, attached hereto. 
under and subject to all terms, limitations and con- 
ditions contained in the plans and specifications 
hereinbefore referred to. 
NOW THIS AGREEMENT WITNESSETH, 
ART. I. That in consideration of the agreements 
herein contained, the Owner agreed to pay to the 
Contractor, the sum of Two Thousand One Hundred 
Twenty-eight ($2128.00) Dollars in installments as 
hereinafter stated. Said payments, however, in no 
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way lessening the total and final responsibility of 
the [119] Contractor. No payment shall be con- 
strued or considered as an acceptance of any de- 
fective work or improper material. 

Although it is distinctly understood and agreed 
by and between the parties hereto that this contract 
is a whole contract, and not severable or divisibie, 
yet for the convenience of the Contractor, it is 
stipulated that payments shall be made as follows: 

75% monthly to be paid in cash, upon the 
15th, of each month, provided estimates are 
furnished to the Architect, on or before the 
first of each month, of the estimated value of 
the work delivered and erected, and the balance 
of 25% to be paid within 30 to 60 days from 
completion and acceptance of the ‘‘Millwork’’ 
erection covered by this contract. 

ART. II. The said Contractor hereby covenants, 
promises and agrees to do all of the aforesaid 
work to be furnished and finished agreeably to the 
satisfaction, approval and acceptance of the said 
Owner, according to the true intent and meaning 
of the drawings, plans and specifications made by 
said Architect, which said plans, drawings and 
specifications are to be considered as part and 
pareel of this agreement, as fully as if they were 
at length herein set forth, and the said Contractor 
is to include and do all necessary work under his 
contract, not particularly specified, but required 
to be furnished and done in order to fully complete 
and fulfill his contract to the satisfaction of the said 
Architect and Owner aforesaid. 
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ART. III. The Contractor hereby agrees that 
time shall be considered the very essence of this 
contract and to complete all the obligations herein 
assumed, and to enter into the spirit of co-opera- 
tion under which all the Contractors are working. 
And the said Contractor further covenants and 
agrees to perform the work promptly, without 
notice on the part of any one, so as to complete 
the building at the earliest [120] possible 
moment. 

ART. IV. The Contractor further covenants 
and agrees to observe carefully the progress of 
the work upon the entire building without notice 
from any one, and to procure drawings at least 
two weeks prior to executing the work, and to per- 
form his portion of the work upon said building 
at the earliest proper time for such work, and to 
be responsible for all loss occasioned directly and 
indirectly by any lack of knowledge upon his part, 
as to the proper time to perform his work. 

ART. V. The said Contractor shall complete the 
several portions and the whole of the work com- 
prehended under this agreement by and at the time 
or times hereinafter stated, viz: 

All of the work aforementioned to be de- 
livered and erected so that the whole can be 
completed within ten (10) months from the 
date of this contract, and to be delivered and 
erected as fast as the building will permit. 

ART. VI. Should the Contractor be delayed 
in the progress of the work under this contract by 
strike, or common carrier, or casualty wholly beyond 
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the control of the Contractor, then the time herein 
designated for the completion of said work shall 
be extended for a period equivalent to the time lost, 
but no such allowance shall be made unless a claim 
therefor is presented in writing by the Contractor 
within twenty-four hours of the occurrence of such 
delay. 

ART. VII. And in ease of default in any part 
of the said work within the times and periods 
above specified, the Contractor hereby promises 
and agrees to pay the Owner, and the Owner may 
deduct from any amount coming to the Contractor 
the sum of Fifty ($50.00) dollars for each and every 
day’s delay until the completion of the work, not 
in the nature of a penalty, but in the nature of 
liquidated damages for the delay caused to the 
Owner in the completion of the work [121] 

ART. VIII. Any imperfect workmanship or 
other faults which may appear within one year after 
the completion of said work, and in the Judgment of 
said Architect arising out of improper materials or 
workmanship, shall, upon the direction of said 
Architect, be amended and made good by, and at the 
expense of, said Contractor, and in case of default so 
to do, the Owner may recover from said Contractor 
the cost of making good the work. 

ART. IX. The Contractor hereby agrees to re- 
move the dirt and rubbish accumulating on the 
premises, caused by the construction of his work, at 
such time or times as he may be instructed by the 
Owner or his representatives, and if not removed 
promptly by the Contractor, the Owner is hereby 
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authorized to remove the same at the expense of the 
said Contractor, and to deduct the cost thereof from 
any balance that may be due and owing him. 

ART. X. And should the Contractor at any time 
refuse or neglect to supply a sufficiency of properly 
skilled workmen or of materials of the proper 
quality or fail in any respect to prosecute the work 
with promptness and diligence or fail in the per- 
formance of any of the agreements herein contained, 
such refusal, neglect or failure being certified by the 
Architect or the Owner, the latter shall be at liberty 
after two days’ written notice to the Contractor to 
provide any such labor or materials and to deduct 
the cost thereof from any money then due or there- 
after to become due to theContractor under this con- 
tract; and if the Architect or the Owner shall certify 
that such refusal, neglect or failure is sufficient 
ground for action, the Owner shall also be at liberty 
to terminate the employment of the Contractor for 
the said work and to enter upon the premises and 
take possession [122] for the purpose of com- 
pleting the work included under this contract, of all 
materials, tools and appliances thereon and to em- 
ploy any other person or persons to finish the work 
and provide the materials therefor; and in case of 
such discontinuance of the employment of the Con- 
tractor, the latter shall not be entitled to receive any 
further payment under this contract until the said 
work shall be wholly finished, at which time if the 
unpaid balance of the amount to be paid under this 
contract shall exceed the expense incurred by the 
Owner in finishing the work said excess shall be paid 
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by the Owner to the Contractor; but if said expenses 
shall exceed such unpaid balance, the Contractor 
shall pay the difference to the Owner. The expenses 
incurred by the Owner as herein provided, either 
for furnishing the materials or for finishing the 
work and any damage incurred through such default 
shall be itemized and certified by the Owner, which 
itemized statement shall be conclusive upon the Con- 
tractor. 

ART. XI. And the Owner reserved the right, 
that if there be any omission or neglect on the 
part of the said Contractor of the requirements of 
this agreement and the drawings, plans and speci- 
fication, the said Owner may, at its discretion, de- 
clare this contract, or any portion thereof, forfeited ; 
which declaration and forfeiture shall exonerate, 
free, and discharge the said Owner from any and all 
obligations and liabilities arising under this con- 
tract, the same as if this agreement had never been 
made; and any amount due the Contractor by reason 
of work done or materials furnished prior to the 
forfeiture of this contract shall be retained by the 
said Owner until the full completion and acceptance 
of the building upon which said work has been done 
or said material furnished, at which time the said 
Owner, after deducting [123] all costs and ex- 
penses occasioned by the default of the said Con- 
tractor, shall pay or cause to be paid to him the bal- 
ance with a statement of all said costs and expenses. 

ART. XII. And the Contractor further coven- 
ants, promises and agrees that he will make no charge 
for any extra work performed or materials fur- 
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nished in and about his contract, and he hereby ex- 
pressly waives all right to any such compensation, 
unless he shall first receive an order in writing for 
the same from the Owner. 

ART. XIII. And the Contractor hereby assumes 
entire responsibility and liability in and for any 
damage to persons or property during the fulfill- 
ment of this contract, caused directly or indirectly 
by the Contractor, his agents or employees, and the 
Contractor agrees at his own expense to carry suf- 
ficient liability and workmen’s compensation in- 
surance and to enter in and defend the Owner 
against, and save it harmless from loss or annoy- 
ance by reason of suits or claims of any kind on ac- 
count of such alleged or actual damages; or on ac- 
count of alleged or actual infringements of patents 
in regard to any method, device or apparatus, or any 
part thereof, put in, under, or in connection with 
this contract, or used in fulfilling the same. 

The Contractor hereby further agrees not to assign 
or sublet in any manner whatsoever, any part or por- 
tion of this contract, without the written consent 
of the Owner, upon the express penalty of forfeit- 
ure of the entire contract, in the discretion of the 
Owner. 

ART. XIV. And the Contractor further agrees 
for himself, his heirs, executors, administrators and 
assigns to waive any and all right to any mechanic’s 
claim or lien against said premises, and hereby ex- 
pressly agrees not to file any claim or [124] lien 
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whatsoever against the premises involved in this 
contract. 

ART. XV. And the Contractor shall at all times, 
when required by the Owner, before receiving any 
moneys under this contract, produce satisfactory 
vouchers and receipts from all employees and ma- 
terialmen for work done and materials furnished 
in and about the erection and completion of the 
building covered by the contract. 

ART. XVI. And any and all work that may be 
eut out and omitted from this contract, during the 
progress of the work, shall be allowed by the Con- 
tractor at the regular contract price, and shall be ad- 
justed and agreed upon by said parties before the 
final settlement of their accounts. 

ART. XVII. The Owner shall not in any man- 
ner be answerable or accountable for any loss or 
damage that shall or may happen to the said work, 
or any part thereof, or to any of the materials or 
other things done, furnished and supplied by the 
Contractor, used and employed in finishing and com- 
pleting the same. 

ART. XVIII. It is hereby further mutually cov- 
enanted, promised and agreed, by and between the 
said parties, that in the event of any dispute or dis- 
agreement hereafter arising between them as to the 
character, style or portion of the work on said build- 
ings to be done, or materials to be furnished under 
this contract, or the plans and specifications herein- 
before referred to, or any other matter in connec- 
tion herewith, the same shall be referred to three 
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arbitrators, one to be chosen by each of the parties 
hereto, and the third by the two arbitrators so se- 
lected, whose decision, or that of a majority of them 
in the matter, shall be final and binding upon them. 
[125] 

ART. XIX. The Contractor shall, upon request 
from the Owner, furnish forthwith a bond or bonds 
in form and substance and with surety satisfactory 
to the Owner, in the sum of One Thousand Dollars, 
($1000.00), conditioned for the true and faithful 
performance of this contract on the part of the 
Contractor. 

ART. XX. All negotiations and agreements, 
oral or written, prior to this agreement, are merged 
herein and there are no understandings or agree- 
ments, verbal, written or otherwise, between the 
said parties except by the mutual consent of the 
parties endorsed hereon in writing and duly exe- 
cuted. 

The Contractor has read and fully understands 
this agreement and the said Contractor hereby 
certifies that before the execution of this agreement 
he examined all the plans and specifications pre- 
pared in connection with the contract. 

And it is further agreed that the covenants, 
promises and agreements herein contained shall be 
binding and final upon the heirs, executors, admin- 
istrators and successors of the parties hereto. 

IN WITNESS WHEREOF, the said parties have 
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hereunto set their hands and seals the day and year 
first above written. 
SCANDINAVIAN-AMERICAN BUILD- 
ING CoO. 
By CHARLES DRURY, 
Its President. 
J. V. SHELDON, 
Its Secretary. 
TACOMA MILLWORK SUPPLY CO., 
By R. T. DAVIS, Jr., 
G. L. DAVIS, 
Contractor. [126] 


THIS AGREEMENT made this 28th day of 
February, A. D. 1920, by and between Scandinavian- 
American Building Company, a corporation, here- 
inafter called the owner, party of the first part, 
and Tacoma Millwork Supply Company, hereinafter 
called the contractor, party of the second part. 


WITNESSETH. 

WHEREAS, the said Scandinavian-American 
Building Company, Owners is about to begin the 
erection of a 16-story building on the property 
situated in Pierce County, Washington, described 
as follows: Lots Ten (10), Eleven (11), and Twelve 
(12) in Block One thousand three (1003), as shown 
and designated on a certain plat entitled, ‘‘Map 
of New Tacoma, W. T.,’’ of record in the office of 
the Auditor of Pierce County, Washington, ac- 
cording to plans and specifications prepared by 
Frederick Webber, of Philadelphia, Penn., archi- 
tect, and 
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WHEREAS, the said Tacoma Millwork Supply 
Co. is desirous of entering into a contract with 
the said Scandinavian-American Building Com- 
pany, Owner, to furnish all of the interior mill- 
work with the exception of Bank Quarter; also, 
all of the exterior window and door frames, for the 
sum of Sixty-five thousand ($65,000) Dollars. 

All plaster grounds to be furnished at price of 
$8.00 per thousand lineal feet on 34x15% grounds, 
according to estimates furnished by party of the 
second part, dated Feb. 17th and 18th, 1920, under 
and subject to all terms, limitations and conditions 
contained in the plans and specifications herein- 
above referred to. 

NOW THIS AGREEMENT WITNESSETH, 

ART. I. That in consideration of the agreements 
herein contained, the Owner agrees to pay to the 
Contractor the sum of Sixty-five Thousand ($65,- 
000.00) Dollars in installments as_ hereinafter 
stated. Said payments, however, in no way lessen- 
ing the total and final responsibility of the Con- 
tractor. No payment shall be construed or con- 
sidered as an acceptance of defective work or im- 
proper material, 

Although it is definitely understood and agreed 
by and between the parties hereto that this con- 
tract is a whole contract, and not severable or di- 
visible, yet for the convenience of the contractor, 
it is stipulated that payment shall be made as fol- 
lows: 

7a% monthly to be paid in cash upon the 15the 
of each month, provided estimates are furnished to 
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the Architect on or before the first of each month, 
of the estimated value of the work delivered and 
erected, and the balance of 25% to be paid within 
30 to 60 days from completion and acceptance of 
the millwork material furnished and covered by 
this contract. 

ART. II. The said Contractor hereby covenants, 
promises and agrees to do all the aforesaid work to 
be furnished and finished agreeable to the satisfac- 
tion, approval and acceptance of the Architect of 
said building and to the satisfaction, approval and 
acceptance of the said Owner, according to the 
true intent and meaning of the drawings, plans 
and specifications made by said Architect, which 
said plans, drawings and specifications are to be 
considered as part and parcel of this agreement, 
as fully as if they were at [127] length herein 
set forth, and the said Contractor -is to include and 
do all necessary work under his contract, not par- 
ticularly specified, but required to be furnished 
and done in order to fully complete and fulfill his 
contract to the satisfaction of the said Architect 
and ‘Owner aforesaid. 

ART. III. The Contractor hereby agrees that 
time shall be considered the very essence of this 
contract and to complete all the obligations herein 
assumed, and to enter into the spirit of co-opera- 
tion under which all the contractors are working. 
And the said Contractor further covenants and 
agrees to perform the work promptly, without 
notice on the part of anyone, so as to complete the 
building at the earhest possible moment. 
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ART. IV. The Contractor further covenants 
and agrees to observe carefully the progress of the 
work upon the entire building, without notice from 
anyone and to procure drawings at least two weeks 
prior to executing the work, and to perform his 
portion of the work upon said building at the ear- 
liest proper time for such work, and to be respon- 
sible for all loss occasioned directly and indirectly 
by any lack of knowledge upon his part, as to the 
proper time to perform his work. 

ART. V. The said Contractor shall complete 
the several portions and the whole of the work, 
comprehended under this agreement by and at the 
time or times hereinafter stated, viz.: All the 
work aforementioned to be delivered and put in 
place so that the whole can be completed in ten 
(10) months from date of this contract, and to be 
delivered as fast as the building will permit. 

ART. VI. Should the Contractor be delayed in 
the progress of the work under this contract by 
strike, or common carrier, or casualty wholly be- 
yond the control of the Contractor, then the time 
herein designated for the completion of said work, 
shall be extended for a period equivalent to the 
time lost, but no such allowance shall be made un- 
less a claim therefor is presented in writing by the 
Contractor within twenty-four hours of the oc- 
currence of such delay. 

ART. VII. And in case of default in any part 
of the said work within the times and _ periods 
above specified, the Contractor hereby promises and 
agrees to pay the owner, and the owner may de- 
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duct from any amount coming to the Contractor 
the sum of Fifty ($50) Dollars for each and every 
day’s delay until the completion of the work, not 
in the nature of a penalty, but in the nature of liqui- 
dated damages for the delay caused to the owner 
in the completion of the work. 

ART. VIII. Any unperfect workmanship or 
other faults which may appear within one year 
after the completion of said work, and in the judg- 
ment of said Architect arising out of improper 
materials or workmanship, shall, upon the direction 
of said Architect, be amended and made good by, 
and at the expense of, said Contractor, and in case 
of default so to do, the Owner may recover from 
said Contractor the cost of making good the work. 

ART. IX. The Contractor hereby agrees to re- 
move the dirt and rubbish accumulated on the prem- 
ises caused by the construction of his work, at such 
time or times as he may be instructed by the Owner 
or his representatives, and if not removed promptly 
by the Contractor, the Owner is hereby authorized 
to remove the same at [128] the expense of the 
said contractor, and to deduct the cost thereof 
from any balance that may be due and owing him. 

ART. X. And should the contractor at any time 
refuse or neglect to supply a sufficiency of properly 
skilled workmen or materials of the proper quality 
or fail in any respect to prosecute the work with 
promptness and diligence or fail in the perform- 
ance of any of the agreements herein contained, 
such refusal, neglect or failure being certified by 
the Architect or the Owner, the latter shall be at 
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liberty after two days’ written notice to the con- 
tractor to provide any such labor or materials and 
to deduct the cost thereof from any money then 
due or thereafter to become due to the Contractor 
under this contract; and if the Architect or Owner 
shall certify that such refusal, neglect or failure 
is sufficient ground for such action, the Owner shall 
also be at liberty to terminate the employment of 
the contractor for the said work and to enter upon 
the premises and take possession, for the purpose 
of completing the work included under this con- 
tract, of all materials, tools and appliances thereon 
and to employ any other person or persons to finish 
the work and provide the materials therefor, and 
in ease of such discontinuance of the employment 
of the Contractor, the latter shall not be entitled 
to receive any further payment under this contract 
until the said work shall be wholly finished at 
which time if the unpaid balance of the amount to 
be paid under this contract shall exceed the expenses 
incurred by the Owner in finishing the work said 
excess shall be paid by the Owner to the Contractor ; 
but if said expenses shall exceed such unpaid bal- 
ance the Contractor shall pay the difference to the 
Owner. The expenses incurred by the Owner as 
herein provided either for furnishing the materials 
or for finishing the work and any damage incurred 
through such default shall be itemized and certified 
by the Owner, which itemized statement shall be 
conclusive upon the Contractor. 

ART. XI. And the Owner reserves the right, 
that if there be any omission or neglect on the 
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part of the said Contractor or the requirements of 
this agreement and the drawings, plans and speci- 
fications, the said Owner may, at its discretion, 
declare this contract, or any portion thereof, for- 
feited; which declaration and forfeiture shall ex- 
onerate, free and discharge the said Owner from 
any and all obligations and liabilities arising under 
this contract, the same as if this agreement had 
never been made; and any amount due the Con- 
tractor by reason of work done or materials fur- 
nished prior to the forfeiture of this contract, 
shall be retained by the said Owner until the full 
completion and acceptance of the building upon 
which the said work has been done or the said ma- 
terials furnished, at which time the said Owner, after 
deducting all costs and expenses occasioned by the 
default of the said Contractor, shall pay or cause 
to be paid to him the balance with a statement of 
all said costs and expenses. 

ART. XII. And the contractor further cove- 
nants, promises and agrees that he will make no 
charge for any extra work performed or materials 
in and about his contract, and he hereby expressly 
waives all right to any such compensation, unless 
he shall first receive. an order in writing for the 
same from the Owner. 

ART. XIII. And the Contractor hereby assumes 
entire responsibility and liability in and for any 
damage to persons or property during the fulfill- 
ment of this contract, caused directly or indirectly 
by the Contractor, his agents or employees, and 
the Contractor agrees at his own expense to carry 
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sufficient liability and workmen’s compensation in- 
surance and to enter in and defend the [129] 
Owner against, and save it harmless from loss or 
annoyance by reason of suits or claims of any 
kind on account of such alleged or actual damages, 
or on account of alledged or actual infringements 
of patents in regard to any method, device or ap- 
paratus, or any part thereof, put in, under or in 
connection with this contract, or used in fulfilling 
the same. 

The Contractor hereby further agrees not to as- 
sign or sublet in any manner whatsoever, any part 
or portion of this contract, without the written con- 
sent of the Owner, upon the express penalty of for- 
feiture of the entire contract, in the discretion of 
the Owner. 

ART. XIV. And the Contractor further agrees 
for himself, his heirs, executors, administrators 
and assigns to waive any and all rights to any me- 
chanic’s lien or claim against said premises, and 
hereby expressly agrees not to file any claim or 
lien whatsoever against the premises involved in 
this contract. 

ART. XV. And the Contractor shall at all times 
when required by the owner, before receiving any 
moneys under this contract, produce satisfactory 
vouchers and receipts from all employees and ma- 
terlalmen for work done and materials furnished in 
and about the erection and completion of the build- 
ing covered by this contract. 

ART. XVI. And any and all work that may be 
cut out and omitted from this contract, during the 
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progress of the work, shall be allowed by the con- 
tractor at the regular contract price, and shall be 
adjusted and agreed upon by said parties before 
the final settlement of their accounts. 

ART. XVII. The Owner shall not in any man- 
ner be answerable or accountable for any loss or 
damage that shall or may happen to the said work, 
or any part thereof, or to any of the materials or 
other things done, furnished and supplied by the 
Contractor, used and employed in finishing and 
completing the same. 

ART. XVIIL It is hereby mutually covenanted, 
promised and agreed by and between the said par- 
ties that in the event of any dispute or disagree- 
ment hereafter arising between them as to the 
character, style or portion of the work on said 
buildings to be done, or materials to be furnished 
under this contract, or the plans and specifications 
hereinabove referred to, or any other matter in 
connection herewith, and the same shall be referred 
to three arbitrators, one to be chosen by each of the 
parties hereto, and the third by the two arbitrators 
so selected, whose decision, or that of a majority 
of them in the matter, shall be final and binding 
upon them. 

ART. XIX. The Contractor shall, upon request 
from the owner, furnish forthwith a bond or bonds 
in form and substance and with surety satisfactory 
to the Owner, in the sum of Thirty-two thousand 
($32,000) Dollars, conditioned for the true and 
faithful performance of this contract on the part 
of the Contractor. 
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ART. XX. All negotiations and agreements, 
oral or written, prior to this agreement, are merged 
herein and there are no understandings or agree- 
ments, verbal, written or otherwise, between the 
said parties except [130] by the mutual consent 
of the parties endorsed hereon in writing and duly 
executed. , 

The Contractor has read and fully understands 
this agreement and the said Contractor hereby cer- 
tifies that before the execution of this agreement 
he examined all the plans and specifications pre- 
pared in connection with the contract. 

And it is further agreed that the covenants, 
promises and agreements herein contained shall 
be binding and final upon the heirs, executors, ad- 
ministrators and successors of the parties hereto. 

IN WITNESS WHEREOF, the said parties 
have hereunto set their hands and seals the day and 
year first above written. 

Signed, sealed and delivered in the presence of 

SCANDINAVIAN-AMERICAN BUILD- 
ING CO. 
By CHARLES DRURY, 
Its President. 
J. SHELDON, 
Its Secretary. 
TACOMA MILLWORK SUPPLY CO. 
iby k. T. DAViS, dx 
G. L. DAVIS, 
Contractor. [1381] 
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Exhibit ‘‘B.’’ 
Tacoma, Wash., Feb. 25, 1920. 
Mr. Frederick Weber, Archt., 
Tacoma, Wash. 
Re: Sixteen Story Scandinavian Bank Bldg. 
Dear Sir: 

We will agree to furnish you with the exterior 
window frames, together with the transom sash, 
for the First Floor Banking Quarters as per the 
plans and our details, for the sum of $1,957.00. 
This, of course, included no glass, no setting of 
frames, or labor erecting. However, we estimate 
the labor of fitting the sash in the frames and put- 
ting on the interior mouldings at $171.00, making 
a total of $2,128.00. 

Respectfully yours, 
TACOMA MILLWORK SUPPLY CO., 
By R. T. DAVIS, Jr., 
Manager. [132] 


Exhibit ‘‘C.”’ 


THIS AGREEMENT, made this 28th day of 
February, A. D. 1920, by and between Scandina- 
vian-American Building Company, a corporation, 
hereinafter called the ‘‘Owner,’’ party of the 
first part, and Tacoma Millwork Supply Co. herein- 
after called the ‘‘Contractor,’’ party of the second 
part. 

WITNESSETH. 

WHEREAS, the said Scandinavian-American 

Building Company, Owner, is about to begin the 


McClintic-Marshall Company et al. 201 


erection of a 16-story building on the property situ- 
ated in Pierce County, Washington, described as 
follows: Lot Ten (10), Eleven (11) and Twelve 
(12) in Block One Thousand Three (1003), as 
shown and designated upon a certain plat entitled 
‘“Map of New Tacoma, W. T.,’’ of record in the 
office of the Auditor of Pierce County, Washington, 
according to plans and specifications prepared by 
Frederick Webber, of Philadelphia, Penn., archi- 
tect, and 

WHEREAS, the said Tacoma Millwork Supply 
Co. is desirious of entering into a contract with 
the said Scandinavian-American Building Com- 
pany, Owner, to furnish 

All of the interior ‘*Millwork’’ to be erected 
complete, according to the plans and specifica- 
tions, for the sum of Thirty Thousand Dollars 
($30,000.00). 

Also to furnish complete, the bucks, as per 
details for the sum of Twelve Hundred Sixty- 
six Dollars ($1266.00). All according to esti- 
mates furnished by the party of the second 
part, dated February 17th and 18th, 1920. 

under and subject to all terms, limitations and con- 
ditions contained in the plans and specifications 
hereinbefore referred to. 

NOW THIS AGREEMENT WITNESSETH, 

ART. I. That in consideration of the agreements 
herein contained, the Owner agreed to pay to the 
Contractor, the sum of Thirty-one Thousand Two 
Hundred Sixty-six Dollars ($31,266.00) in install- 
ments as hereinafter stated. Said payments, [133] 
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however, in no way lessening the total and final re- 
sponsibility of the Contractor. No payment shall 
be construed or considered as an acceptance of any 
defective work or improper material, 

Although it is distinctly understood and agreed 
by and between the parties hereto that this con- 
tract is a whole contract, and not severable or 
divisible, yet for the convenience of the Contractor, 
it is stipulated that payments shall be made as 
follows: 

75% monthly to be paid in cash, upon the 
15th of each month, provided estimates are 
furnished to the architect, on or before the Ist 
of each month, of the estimated value of the 
work delivered and erected, and the balance of 
29% to be paid within thirty to sixty days, 
from completion and acceptance of the work 
and material covered by this contract. 

ART. II. The said Contractor hereby cove- 
nants, promises and agrees to do all of the afore- 
said work to be furnished and finished agreeably 
to the satisfaction, approval and acceptance of the 
Architect of said building and to the satisfaction, 
approval and acceptance of the said Owner, ac- 
cording to the true intent and meaning of the draw- 
ines, plans and specifications made by said Archi- 
tect, which said plans, drawings and specifications 
are to be considered as part and parcel of this. 
agreement, as fully as if they were at length herein 
set forth, and the said Contractor is to include and 
do all necessary work under his contract, not par- 
ticularly specified, but required to be furnished 
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and done in order to fully complete and fulfill his 
contract to the satisfaction of the said Architect 
and Owner aforesaid. 

ART. III. The Contractor hereby agrees that 
time shall be considered the very essence of this 
contract, and to complete all the obligations herein 
assumed, and to enter into the spirit of co-opera- 
tion under which all the Contractors are working. 
[1384] And the said Contractor further covenants 
and agrees to perform the work promptly, without 
notice on the part of anyone, so as to complete the 
building at the earliest possible moment. 

ART. IV. The Contractor further covenants and 
agrees to observe carefully the progress of the 
work upon the entire building, without notice from 
anyone, and to procure drawings at least two weeks 
prior to executing the work, and to perform his 
portion of the work upon said building at the 
earliest proper time for such work, and to be re- 
sponsible for all loss occasioned directly and indi- 
rectly by any lack of knowledge upon his part, as 
to the proper time to perform his work. 

ART. V. The said Contractor shall complete the 
several portions and the whole of the work compre- 
hended under this agreement by and at the time 
or times hereinafter stated, viz.: 

All of the work aforementioned to be deliv- 
ered and erected so that the whole can be com- 
pleted in ten (10) months from the date of 
this contract, and to be erected as fast as the 
building will permit. 
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ART. VI. Should the Contractor be delayed in 
the progress of the work under this contract by 
strike, or common carrier, or casualty wholly be- 
yond the control of the Contractor, then the time 
herein designated for the completion of said work 
shall be extended for a period equivalent to the 
time lost, but no such allowance shall be made unless a 
claim therefor is presented in writing by the Con- 
tractor within twenty-four hours of the occurrence 
of such delay. 

ART. VII. And in case of default in any part 
of the said work within the times and periods above 
specified, the Contractor hereby promises and 
agrees to pay the Owner, and [1385] the Owner 
may deduct from any amount coming to the Con- 
tractor the sum of Fifty ($50.00) Dollars for each 
and every day’s delay until the completion of the 
work, not in the nature of a penalty, but in the 
nature of liquidated damages for the delay caused 
to the Owner in the completion of the work. 

ART. VIII. Any imperfect workmanship or 
other faults which may appear within one year after 
the completion of said work, and in the judgment 
of said Architect arising out of improper materials 
or workmanship, shall, upon the direction of said 
Architect, be amended and made good by, and at the 
expense of, said Contractor, and in case of default 
so to do, the Owner may recover from said Con- 
tractor the cost of making good the work. 

ART. LX. The Contractor hereby agrees to re- 
move the dirt and rubbish accumulating on the 
premises, caused by the construction of his work, 
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at such time or times as he may be instructed by 
the Owner or his representatives, and if not re- 
moved promptly by the Contractor, the Owner is 
hereby authorized to remove the same at the ex- 
pense of the said Contractor, and to deduct the 
cost thereof from any balance that may be due and 
owing him. 

ART. X. And should the Contractor at any 
time refuse or neglect to supply a sufficiency of 
properly skilled workmen or of materials of the 
proper quality or fail in any respect to prosecute 
the work with promptness and diligence or fail in 
the performance of any of the agreements herein 
contained, such refusal, neglect or failure being cer- 
tified by the Architect or the Owner, the latter 
shall be at liberty after two days’ written notice to 
the Contractor to provide any such labor or ma- 
terials and to deduct the cost thereof from any 
money then due or thereafter to become due to the 
[136] Contractor under this contract; and if the 
Architect or the Owner shall certify that such re- 
fusal, neglect or failure is sufficient grounds for 
such action, the Owner shall also be at liberty to 
terminate the employment of the Contractor for the 
said work and to enter upon the premises and take 
possession for the purpose of completing the work 
included under this contract, of all materials, tools 
and applhances thereon and to employ any other 
person or persons to finish the work and provide 
the materials therefor; and in case of such discon- 
tinuanee of the employment of the Contractor, the 
latter shall not be entitled to receive any further 
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payment under this contract until the said work 
shall be wholly finished, at which time if the un- 
paid balance of the amount to be paid under this 
contract shall exceed the expense incurred by the 
Owner in finishing the work said excess shall be 
paid by the Owner to the Contractor; but if said 
expenses shall exceed such unpaid balance, the 
Contractor shall pay the difference to the Owner. 
The expenses incurred by the Owner as herein 
provided, either for furnishing the materials or for 
finishing the work and any damage incurred through 
-such default shall be itemized and certified by the 
Owner, which itemized statement shall be conclu- 
sive upon the Contractor. 

ART. XI. And the Owner reserved the right, 
that if there by any omission or neglect on the part 
of the said Contractor of the requirements of this 
agreement and the drawings, plans and specifica- 
tion, the said Owner may, at its discretion, declare 
this contract, or any portion thereof, forfeited; 
which declaration and forfeiture shall exonerate, 
free, and discharge the said Owner from any and 
all obligations and liabilities arising under this 
contract, the same as if this agreement had never 
been made; and any amount due the Contractor by 
reason [137] of work done or materials fur- 
nished prior to the forfeiture of this contract shall 
be retained by the said Owner until the full comple- 
tion and acceptance of the building upon which said 
work has been done or said materials furnished, at 
which time the said Owner, after deducting all costs 
and expenses occasioned by the default of the said 
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Contractor, shall pay or cause to be paid to him 
the balance with a statement of all said costs and 
expenses. 

ART. XII. And the Contractor further cove- 
nants, promises and agrees that he will make no 
charge for any extra work performed or materials 
furnished in and about his contract, and he hereby 
expressly waives all right to any such compensa- 
tion, unless he shall first receive an order in writ- 
ing for the same from the Owner. 

ART. XIII. And the Contractor hereby as- 
sumes entire responsibility and liability in and for 
any damage to persons or property during the ful- 
fillment of this contract, caused directly or indi- 
rectly by the Contractor, his agents or employees, 
and the Contractor agrees at his own expense to 
carry sufficient lability and workmen’s compensa- 
tion insurance and to enter in and defend the Owner 
against, and save it harmless from loss or annoy- 
ance by reason of suits or claims of any kind on 
account of such alleged or actual damages; or on 
account of alleged ‘or actual infringements of pat- 
ents in regard to any method, device or apparatus, 
or any part thereof, put in, under, or in connec- 
tion with this contract, or used in fulfilling the 
same. 

The Contractor hereby further agrees not to as- 
sign or sublet in any manner whatsoever, any part 
or portion of this contract, without the written 
consent of the Owner, upon the express penalty of 
forfeiture of the entire contract, in the [138] dis- 
cretion of the Owner. 
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ART. XIV. And the Contractor further agrees 
for himself, his heirs, executors, administrators and 
assigns to waive any and all rights to any me- 
chanic’s claim or lien against said premises, and 
hereby expressly agrees not to file any claim or 
lien whatsoever against the premises involved in 
this contract. 

ART. XV. And the Contractor shall at all times, 
when required by the Owner, before receiving any 
moneys under this contract, produce satisfactory 
vouchers and receipts from all employees and ma- 
terialmen for work done and materials furnished 
in and about the erection and completion of the 
building covered by this contract. 

ART. XVI. And any and all work that may 
be cut out and omitted from this contract, during 
the progress of the work, shall be allowed by the 
Contractor at the regular contract price, and shall 
be adjusted and agreed upon by said parties before 
the final settlement of their accounts. 

ART. XVII. The owner shall not in any manner 
be answerable or accountable for any loss or dam- 
age that shall or may happen to the said work, or 
any part thereof, or to any of the materials or other 
things done, furnished and supplied by the Con- 
tractor, used and employed in finishing and com- 
pleting the same. 

ART. XVIII. It is hereby further mutually 
covenanted, promised and agreed, by and between 
the said parties, that in the event of any dispute or 
disagreement hereafter arising between them as 
to the character, style or portion of the work on 
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said building to be done, or materials to be fur- 
nished under this contract, or the plans and speci- 
fications hereinbefore referred to, or any other mat- 
ter in connection herewith. [139] 


Exhibit ‘‘C.”’ 
Tacoma, Wash., Feb. 18th, 1920. 
Mr. Frederick Webber, Archt. 
Tacoma, Wash. 
Dear Sir: 
Re: 16-Story Scandinavian-American Bank Bldg. 

We will agree to furnish you with all of the 
door-bucks for the above building, as per your 
plans, for the sum of $1,266.00. 

We are also pleased to make you a price of $8.00 
per thousand lineal feet, on the 34x15¢” plaster 
grounds. 

The door-bucks would come plowed on the back, 
eut to proper lengths, and notched for beader. 

Respectfully submitted, 
TACOMA MILLWORK SUPPLY. CO. 
By R. T. DAVIS, Jr., 
Mer. 
Bond to paid for by owner. [140] 


Exhibit ‘‘C.”’ 
TACOMA MILLWORK SUPPLY CO. 
Tacoma, Wash. Feb. 17th, 1920. 
Mr. Frederick Webber, Archt., 
Tacoma, Wash. 
Dear Sir: 
Re: 16 Story Scandinavian-American Bank Bldg. 
We will agree to furnish all of the labor and 
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equipment necessary, to full erect all of the ‘‘Mill- 
work’’ in the above building, as per your plans 
and specifications and in first-class shape, for the 
sum of Thirty Thousand Dollars, ($30,000.00). 
The fitting and placing of all hardware on the above 
**Millwork’’ is included. 

It is understood that the ‘‘Owner’’ will set the 
window frames, and furnish and set the door-bucks, 
and grounds. 

The terms of payment to be as outlined in our 
‘*Millwork”’ bid of even date. 

Bond to be paid for by owner. 

Respectfully submitted, 
TACOMA MILLWORK SUPPLY CO. 
By R. T. DAVIS, Jr., 
Mer. [141] 


Reply to Answer and Cross-complaint of Tacoma 
Millwork Supply Co. 

Now comes McClintic-Marshall Company, com- 
plainant, and for its reply to the cross-complaint 
of Ann Davis et als., says: 

It, 

Admits paragraphs I, II, III, IV, V, VI, VII, 
VIL, IX, X, XI and XII of said cross-complaint. 
ak, 

Replying to paragraph XIII of said cross-com- 
plaint, this complainant says that it has no knowl- 
edge or information sufficient to form a belief as 
to the matters and things therein alleged, and there- 
fore denies the same, the whole and every part 


McClintic-Marshall Company et al. 211 


thereof, and each and every allegation therein con- 
tained, save that on or about the 19th day of Janu- 
ary, 1921, said cross-complainants filed in the 
office of the County Auditor of Pierce County, 
Washington, their claim of lien against the lands 
and premises described in said notice of lien. 

ITT. 

Replying to paragraph XIV of said cross-com- 
plaint, this complainant says that it has no knowl- 
edge or information sufficient to form a belief as 
to the matters and things therein alleged, and it 
therefore denies the same, the whole and every 
[142] part thereof, and each and every allegation 
therein contained. 

IV. 

Replying to paragraph XV of said cross-com- 
plaint, this complainant says that it has no knowl- 
edge or information sufficient to form a belief as 
to the matters and things therein alleged, and it 
therefore denies the same, the whole and every 
part thereof, and each and every allegation therein 
contained, save and except that it admits that the 
said cross-complainants filed a claim of lien in the 
office of the County Auditor of Pierce County, 
Washington, against the lands and premises de- 
scribed in said notice of lien. 

Ve 

Replying to paragraph XVI of said c1ross-com- 
plaint, this complainant says that it has no knowl- 
edge or information sufficient to form a belief as 
to the matters and things therein alleged, and it 
therefore denies the same, the whole and every part 
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thereof, and each and every allegation therein con- 
tained, save that this complainant admits that said 
cross-complainants filed a claim of lien in the office 
of the Auditor of Pierce County, Washington, as 
alleged in said paragraph. 

VI. 

Admits the allegations contained in paragraph 
XVII of said cross-complaint. 

VII. 

Replying to paragraph XVIII of said eross-com- 
plaint, this complainant admits that the cross-com- 
plainants have been compelled to employ attorneys, 
and further admits that they are entitled to a 
reasonable attorney’s fee if they succeed in establish- 
ing a lien against the lands and premises against 
which said lien is claimed. [143] 

For a further reply to the cross-complaint of 
Ann Davis et als., this complainant says: That 
said cross-complainants should not be allowed to 
claim or assert that they now have a lien in any: 
amount whatsoever against the lands and premises 
described in the original cross-complaint and notices 
of liens, for the reason that in the contract said to 
have been made and entered in to on the 28th day of 
February, 1920, between Scandinavian-American 
Building Company, a corporation, one of the de- 
fendants herein, and Tacoma Millwork Supply Com- 
pany, said company consisting of Ann Davis and 
others, it was agreed in Article XIV of said con- 
tract, set forth as Exhibit ‘‘A’’ to the cross-com- 
plaint, as follows: 
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‘‘And the contractor further agrees for him- 
self, his heirs, executors, administrators and 
assigns, to waive any and all right to any 
mechanics’ claim or lien against said premises, 
and hereby expressly agrees not to file any 
claim or lien whatsoever against the premises 
involved in this contract.”’ 

WHEREFORE, having made full reply to the 
eross-complaint, this complainant reiterates its 
prayer for relief as contained in the original bill 
of complaint. 

ELMER M. HAYDEN, 
MAURICE A. LANGHORNE and 
F. D. METZGER, 
Attorneys for Complainant. 
Office and P. O. Address: Suite 523 Tacoma Bldg., 
Tacoma, Wash. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Mar. 4, 1921. EF. M. Harshberger, Clerk, 
By Ed M. Lakin, Deputy. [144] 


ed 


Answer and Amended or Supplemental Cross-com- 
plaint of Defendants Ann Davis and R. T. 
Davis, Jr., et al., Copartners Doing Business as 
Tacoma Millwork & Supply Company. 

To the Honorable E. EK. CUSHMAN, Judge of the 
District Court of the United States, for the 
Western District of Washington: 

Ann Davis and R. T. Davis, Jr., as executors of 
the Estate of R. T. Davis, Deceased, R. 'T. Davis, 
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Jr., Lloyd Davis, Harry L. Davis, George L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, 
Hattie Davis Tennant and Ann Davis, copartners 
doing business under the name and style of Tacoma 
Millwork Supply Company answer the bill of com- 
plaint on file in this case and bring this their 
answer and amended or supplemental cross-com- 
plaint against the Scandinavian-American Building 
Company, a corporation organized and existing 
under and by virtue of the laws of the State of 
Washington and a citizen of said State; Scandina- 
vian-American Bank, [145] a corporation organ- 
ized under and by virtue of the laws of the State 
of Washington and a citizen of the said State; G. 
Wallace Simpson, a citizen of the State of Missouri; 
Metropolitan Life Insurance Company, a corpora- 
tion duly organized under and by virtue of the laws 
of the State of New York and a citizen of said 
State; Penn Mutual Life Insurance Company, a 
corporation organized under and by virtue of the 
laws of the State of Pennsylvania and a citizen of 
said State; P. Claude Hay, State Bank Commis- 
sioner for the State of Washington and a citizen 
of the State of Washington, Forbes P. Haskell, 
Deputy State Bank Commissioner for the State of 
Washington, and a citizen of the State of Washing- 
ton; McClintic-Marshall Company, a corporation 
organized and existing under and by virtue of the 
laws of the State of Pennsylvania and a citizen 
of said State. 

Thereupon these answering defendants and 
cross-complainants do hereby answer the amended 
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or supplemental bill of complaint of said plaintiff 
MecClintic-Marshall Company and bring their bill 
by way of cross-complaint against the parties 
above-named as follows: 

Jt: 

For answer to Paragraphs I, II, III, IV, V, VL, 
Vie Vr wand IX, X, XT, XU, XP xy and 
XX of said complaint these answering defendants 
admit same. 

KI. 

For answer to Paragraphs XV and XVI of said 
complaint these answering defendants have not in- 
formation or belief as to the matters and things 
therein contained and therefore deny the same 
excepting that the grounds and premises therein 
referred to are necessary for the construction and 
eonvenient use of said building. 

Joel 

For answer to Paragraph XVII of said com- 
plaint these answering defendants have not informa- 
tion or belief as to the matters and things therein 
contained and therefore deny the same. [146] 

PY. 

For answer to Paragraph XVIIT of said com- 
plaint these answering defendants admit the same 
excepting that portion thereof relating to the claims 
of these answering defendants and cross-complain- 
ants. 

NE: 

‘For answer to Paragraph XIX of said complaint 
these answering defendants admit the reasonable- 
ness of the attorneys’ fee expressed in said para- 
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graph in the event that a lien in the amount prayed 
for by plaintiff is allowed. 

These answering defendants and cross-complain- 
ants specifically deny each and every allegation of 
said bill of complaint not herein now specifically 
admitted. 

By way of cross-complaint allege as follows: 

Jl. 

That R. T. Davis, Jr., Lloyd Davis, Harry L. 
Davis, George L. Davis, Maude A. Davis, Marie A. 
Davis, Ruth G. Davis, Hattie Davis Tennant and 
Ann Davis are copartners doing business under the 
name and style of Tacoma Millwork Supply Com- 
pany, and that with the exception of Hattie Davis 
Tennant, who is a citizen of the State of California, 
these cross-complainants are each and all of them 
citizens of the State of Washington. 

Iie 

That the Scandinavian-American Building Com- 
pany is a corporation organized and existing under 
the laws of the State of Washington, and is a citizen 
of said State. 

eTATy, 

That the Scandinavian-American Bank is a cor- 
poration organized and existing under the laws of 
the State of Washington, and is a citizen of said 
State. [147] 

IV. 

On information and belief the defendant G. Wal- 
lace Simpson is a citizen of the State of Missouri. 
Y. 

That the defendant, P. Claude Hay, is the duly 
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appointed, qualified and acting State Bank Commis- 
sioner for the State of Washington, and the defend- 
ant Forbes P. Haskell is the duly appointed, qualli- 
fied and acting Deputy State Bank Commissioner 
for the State of Washington, and the said P. Claude 
Hay and the said Forbes P. Haskell are citizens of 
the State of Washington. 
VI. 

That Penn Mutual Life Insurance Company is a 
corporation organized and existing under the laws 
of the State of Pennsylvania, and is a citizen of 
said State. 

VII. 

That Metropolitan Life Insurance Company is a 
corporation organized and existing under the laws 
of the State of New York, and is a citizen of said 
Pilate. 

VIII. 

That MeClintic-Marshall Company is a corpora- 
tion organized and existing under the laws of the 
State of Pennsylvania and is a eitizen of said 
State. 

IX. 

That said G. Wallace Simpson was acting in the 
interest of and as a conduit for the Metropolitan 
Life Insurance Company in the execution and filing 
of that certain mortgage hereinafter referred to 
as having been executed by the Scandinavian-Amerti- 
can Building Company, a corporation, to said G. 
Wallace Simpson. 

X. 
Further your cross-complainants show that the 
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matter and amount recited in their cross-complaint, 
exceed, exclusive of costs, [148] the sum or value 
of $3,000. 

Bi, 

That at all the times hereinafter and in this cross- 
complaint mentioned the defendant Scandinavian- 
American Building Company, a corporation, was 
and now is the owner of Lots Ten (10), Eleven (11) 
and Twelve (12), in Block One Thousand and Three 
(1003), as the same are shown and designated upon 
a certain plat entitled ‘‘Map of New Tacoma, 
W. T.,’’ which was filed for record in the office of 
the auditor of Pierce County, Washington Terri- 
tory, February 3, 1875. 

XII. 

That on or about the 28th day of February, 1920, 
your cross-complainants entered into written con- 
tracts under the circumstances hereinafter stated 
with defendant Scandinavian-American Building 
Company, true copies of which are attached to origi- 
nal answer and cross-complaint of these answering 
defendants on file herein, and marked Exhibits ‘‘A,”’ 
““B” and “‘C,”? Exhibit ‘‘A’’ comprising contract 
for the delivery of general millwork for the building 
to be erected upon the property hereinbefore de- 
scribed, Exhibit ‘‘B’’ comprising a contract for the 
millwork with respect to bank fixtures, and Exhibit 
‘‘C’’ having reference to the erection of the mill- 
work hereinbefore referred to as distinguished from 
its manufacture. 

XIII. 
That thereafter and in accordance with the terms 
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of said main or manufacturing contract, namely, 
Exhibit ‘‘A,’’ and said bank fixtures contract, 
namely, Exhibit ‘‘B,’’ your cross-complainants be- 
tween the 28th day of February, 1920, and January 
17, 1921, manufactured and delivered to said Scan- 
dinavian-American Building Company a total of 
manufactured material specially designed for the 
building to be erected and being erected upon the 
premises hereinbefore described, and not otherwise 
usable, a total in value of $60,512.92, being the 
reasonable and agreed value of said goods. [149] 

That your cross-complainants are and were at all 
times ready to fully complete said contract and that 
a reasonable profit on the remaining portion of 
contracts A and B is and would be $1,000.00, and 
that your cross-complainants having no security 
other than as provided by the lien statutes of the 
State of Washington, did on the 19th day of Jan- 
uary, 1921, duly file their claim upon said premises 
hereinbefore described, having first duly verified 
said lien and properly ensealed it and said lien was 
so drawn as to be entitled to be placed of record 
and that said lien was duly recorded as Auditor’s 
file No. 585424 in the office of the Auditor for 
Pierce County, it being numbered in such manner in 
accordance with the system in vogue in said office 
for the numbering of liens, now amended by hen 
duly filed April 7, 1921. 

XTV. 

Further your cross-complainants show that. all 
of said material so manufactured, sold and deliv- 
ered to said Scandinavian-American Building Com- 
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pany is necessary and usable solely and alone and 
is to be used in the completion of that certain sixteen 
story building situate upon the lands and premises 
hereinbefore described, all of said lands and prem- 
ises being necessary for the construction and con- 
venient use of said building. 

IG. 

Your cross-complainants further show that on, to 
wit, January 17, 1921, there being then due from 
said Scandinavian-American Building Company to 
your cross-complainants the sum of $69,507.83, with 
interest from said date at the rate of six per cent 
per annum, and the said Scandinavian-American 
Building Company having definitely declined and 
having theretofore failed and refused to pay for the 
amounts due upon said contract and admitting its 
inability to pay, and these your cross-complainants 
being without [150] any security for the payment 
of said money excepting as provided by the lien 
statutes of the State of Washington, duly filed and 
recorded with the County Auditor for Pierce 
County, Washington, being the county in which said 
property is situate, their claim of len duly verified 
by oath and properly ensealed, claiming therein the 
full value of the said manufactured material, which 
lien is of record as Auditor’s file Number 585115 in 
accordance with the system of numbering liens in 
vogue in the office of the Auditor of Pierce County, 
Washington, the said lien being in such form and so 
drawn as to entitle it to be placed of record in 
accordance with the statutes in such cases made and 
provided, filed as amended April 7, 1921. 
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XVI. 

That the contract Exhibit ‘‘C,’’ being a contract 
for the erection of the two several characters of 
millwork hereinbefore referred to as being manu- 
factured under Exhibits ‘‘A’’ and ‘‘B”’ attached 
hereto and made part hereof, was entered into con- 
temporaneously with the said other or remaining 
contracts by these your cross-complainants, and 
formed and is a part of the consideration entering 
into the two remaining contracts and was all one 
and the same transaction, each contract being a con- 
sideration for the entry into the other, and that a 
reasonable profit still to be derived out of said con- 
tract known as Exhibit ‘‘C’’ hereto attached, being 
the erection contract, would be and is the sum of 
$6,000.00, and that the said cross-complainants have 
no security for payment of said amount just men- 
tioned except as given them by the lien statutes of 
the State of Washington in such cases made and 
provided, and that they did execute and caused to 
be filed of record in the office of the County Auditor 
of Pierce County their lien in the amount of $10,- 
500,00, describing the property hereinbefore re- 
ferred to and asking a lien thereon for the amount 
mentioned, now amended by lien duly filed April 7, 
1921, segregating work already done. [151] Hav- 
ing duly verified said lien and it being properly 
ensealed in accordance with the Statutes of the 
State of Washington and being in such form and so 
drawn as to entitle it to be placed of record, being 
recorded as Auditor’s file Number 585425 in ac- 
cordance with the system of numbering liens in 
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vogue in the office of the Auditor of Pierce County, 
Washington. 

That in addition to the foregoing your cross-com- 
plainants, under the terms and conditions of the 
contracts herein set forth and pursuant to the usual 
method of handling said work, did a great deal of 
work upon said manufactured products by way of 
assembling the various parts, which work is of the 
reasonable value of $6043.00, and that in order to 
better secure the same a lien was duly filed in ac- 
cordance with statutes in such cases made and 
provided in Pierce County, Washington, under Au- 
‘ditor’s file Number 598021 on the 7th day of April, 
1921, and that said lien comprises a total by way 
of amendment inclusive of the charge herein just 
recited of all the labor, material and profit claimed 
by these cross-complainants under their various 
contracts and the additional work given them by 
said ‘Building Company. 

XVII. 

Further, that the said Scandinavian-American 
Building Company is wholly insolvent and was in- 
solvent at date of signing said contracts was said 
bank; and both admit that payment can only be 
made through foreclosure of liens on the property 
involved. 

XVIII. 

Your cross-complainants further show and repre- 
sent to this Court that they have been compelled to 
employ attorneys for the purpose of protecting and 
preserving their interest and enforcing their said 
liens and that under and by virtue of section 1141 
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of Remington & Ballinger’s Codes and Statutes of 
the State of Washington they are entitled to an 
allowance of a reasonable attorneys’ fee which they 
allege and aver to be the sum of $6000. [152] 

j XIX. 

Your cross-complainants respectfully show to this 
Court that Scandinavian-American Bank, a corpo- 
ration, one of the defendants herein; Scandinavian- 
American Building Company, a corporation, one of 
defendants herein; G. Wallace Simpson, one of de- 
fendants herein; Penn Mutual Life Insurance Com- 
pany, a corporation, an additional defendant here- 
in; Metropolitan Life Insurance Company, a cor- 
poration, one of the additional defendants herein; 
P. Claude Hay and Forbes P. Haskell, State Bank 
Commissioner and Deputy Bank Commissioner re- 
spectively, defendants herein, claim some right, 
title, estate or interest in said premises but what- 
ever the nature of said right, title, estate or inter- 
est or claim may be, if any, the same is junior, 
subsequent and inferior to the hen of said cross- 
complainants, with the exception of the lien of the 
Penn Mutual Life Insurance Company which your 
eross-complainants herein admit is a superior, prior 
and first lien upon said premises, being in the na- 
ture of a first mortgage. 

OS 

That at about the time that these cross-complain- 
ants were submitting bids upon the work to be done 
as herein referred to upon the Scandinavian-Amer- 
ican Bank Building at Tacoma, Washington, the 
board of trustees of said defendant Building Com- 
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pany were and remained during all times in issue, 
identical with the Board of Trustees of the Sceandi- 
navian-American Bank, one of the defendants 
herein, a banking corporation organized under the 
laws of the State of Washington, and that the fol- 
lowing named persons, additional defendants here- 
in, constituted the Board of Trustees of the two 
institutions named: 

Gust Lindberg. Dean Johnson. 

Chas. Drury. J. V. Sheldon. 

G. G. Williamson. Frank M. Lanborn. 

Ole 8. Larson. [153] 
XXII. 

That at said time the said Building Company had 
entered upon negotiations through its Trustees with 
one G. W. Simpson, another defendant herein, who 
was or held himself out to be an agent for the Met- 
ropolitan Life Insurance Company for the making 
of loans, and had also entered into negotiations at 
the instance of said Simpson with one Webber, an 
architect, who jointly with said Simpson was to 
furnish certain mortgage moneys hereinafter re- 
ferred to, and that said Simpson is a citizen of the 
State of Missouri at said time, as these cross-com- 
plainants are informed, believe and state the fact 
to be, and the said Webber is a citizen of the State 
of Pennsylvania, said Webber being an additional 
defendant herein. 

XXII. 

That at the time that these cross-complainants 
were submitting their bids upon the work comprised 
in Exhibits ‘‘A,’’ ‘‘B,’’ and ‘‘C,’’ attached to this 
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cross-complaint and made a part hereof, the said 
parties mentioned in this paragraph unlawfully 
conspired together to advance to said Scandinavian- 
American Building Company moneys of the said 
Bank for the purpose of building the structure in 
issue, necessary to erect said building other than the 
mortgage moneys hereinafter referred to and con- 
spired to keep such facts secret from the public, 
from the State Banking Department and from the 
contractors and parties interested in the erection of 
said building. 
XXITTI. 

That they further conspired to acquire the stock 
of said Seandinavian-American Building Company 
and did so, keeping the same secret from the public, 
the State Banking Department and these your cross- 
complainants and others similarly situated, with 
the view to manipulating said stock as an asset to 
falsely cover up the insolvency which then existed 
of said institution. [154] 

XXIV. 

That they further conspired with each other to 
and did represent to these your cross-complainants 
and others similarly situated that the said Simpson 
and said Webber had already obtained a complete 
commitment from the Metropolitan Life Insurance 
Company for the making of a loan of $600,000 to be 
evidenced by a mortgage lien upon said building 
inferior only to that of the Penn Mutual Life In- 
surance Company, and together agreed and con- 
spired to make a further representation to said 
cross-complainants and others similarly situated, 
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that they had already at hand all of the moneys 
necessary to make the initial or complement pay- 
ments for the full erection of said building with the 
exception of said $600,000 herein just referred to, 
and that well knowing that they had neither said 
‘moneys just referred to nor the commitment men- 
tioned, and well knowing that said building would 
cost in excess of $1,000,000 and after finding out 
sometime in August of 1920 that said $600,000 mort- 
gage could not be procured, they still conspired to 
keep such fact secret from said your cross-com- 
plainants and others similarly situated and on or 
about October 1920, without consideration, caused 
the transfer of said mortgage from said Simpson 
to said Bank, all of which matters and things said 
Webber and said Simpson were fully aware, gave 
consent thereto and aided therein, and still continu- 
ing the fraud perpetrated on your cross-complain- 
ants the said defendants agreed to keep secret the 
assignment of said mortgage and ultimately to pre- 
tend and claim that said mortgage was and would 
be security for any advances theretofore or subse- 
quently made by said bank to said Building Com- 
pany, kept said assignment from record during all 
times that said bank was a going institution. 
XXYV. 

That on or about the 18th day of February, 1920, 
while the final negotiations for a contract was on 
between said Building [155] Company and said 
your cross-complainants, the said parties mentioned 
in the foregoing paragraph among them particularly 
said Larson, said Drury, said Simpson and said 
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Webber, with the knowledge of the remaining par- 
ties mentioned in said paragraph acting in their 
official capacities and for themselves, represented 
to your cross-complainants that the initial moneys 
as stated in the foregoing paragraph were at hand, 
that the commitment for the $600,000 was definitely 
secured, and on objection by these cross-complain- 
ants to the form of contract submitted particularly 
regarding waiver of lien and other provisions such 
as arbitration, further stated that all of the con- 
tracts had been drawn by the eastern syndicate 
represented by said Simpson and said Webber in 
uniform style as to waiver of liens and other speci- 
fie provisions, and that all of the contracts must be 
signed in an exactly similar form and that all 
would be signed without change whatsoever; that 
each and all of said representations were false, 
were known to be false by the parties making the 
same, were made with intent to induce these your 
cross-complainants to sign said contracts, and that 
said your cross-complainants wholly relying upon 
said representations and without knowledge of the 
falsity thereof and without any knowledge as to 
the conspiracy herein referred to and as to the use 
of the moneys of the Scandinavian-American Bank 
in the premises agreed to and did sign said con- 
tracts as they appear attached to the cross-com- 
plaint herein referred to. 
XXVI. 

That all of the parties interested in said build- 
ing similarly situated with your eross-complainants 
signed the respective contracts without consulta- 
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tion with others similarly situated or knowledge or 
any special arrangements entered into with such 
other's. 

XXVITI. 

That both said institutions known as the bank and 
the [156] building company were wholly insol- 
vent at the time of these transactions, all of which 
was well-known to the said board of directors, and 
said officers including said Simpson and Webber 
well knew that certain of said proposing bidders or 
contractors who are now lien claimants would not 
yield to the conditions contained in said contracts 
without change and well knowing that there was no 
money at hand, that no commitment had yet been 
made on the $600,000 mortgage, that the moneys at 
the bank in this instance was against public policy 
and in the face of the specific statute of the State 
of Washington, and after full knowledge that said 
mortgage of $600,000 could not be obtained, and 
after certain of said contractors had entered into 
agreements differing in form and substance from 
the agreements signed by these your answering 
cross-complainants, still failed and neglected to ad- 
vise your answering cross-complainants of this 
situation fraudulently keeping all these matters 
secret so as to induce these your answering c¢ross- 
complainants to continue against their interests to 
manufacture and deliver material to said job. 

That said trustees and said defendant Building 
Company, said Simpson and said Webber particu- 
larly kept from these your answering cross-com- 
plainants and others similarly situated, the fact 
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of the assignment of said $600,000 mortgage to said 

bank, which at all times said defendants had repre- 

sented to these your answering cross-complainants 

and others similarly situated was to produce moneys 

to be paid out only for the final $600,000 of work 

and material delivered into said building. [157] 
XXVIII. 

That said cross-complainants would not have 
signed said contracts in said form or at all except 
because of their reliance on the statements made, 
and because of the belief that they were true, and 
would have refused particularly to waive their len 
upon said property or to acquiesce in arbitration if 
any of said statements so recited had been known to 
be false, and would have instantly ceased manu- 
facture and delivery, under said contracts herein 
referred to if any of the facts herein recited as 
occurring subsequent to the signing of said con- 
tracts had come to their notice. 

XXIX. 

That the plaintiff McClintic-Marshall Company 
claim, as do certain other parties to this action that 
their liens are superior to those of these cross-com- 
plainants, but plaintiff is informed and believes the 
fact to be, and therefore states the same as a fact 
under said information and belief, that there is 
reasonable chargeable against said plaintiff demur- 
rage in the amount of $60,000 for failure to deliver 
steel within contract time and for other delays, and 
further asserts that the len of said Webber, the 
architect herein referred to, because of his partici- 
pation in the fraud herein recited should be denied 


230 Forbes P. Haskell et al. vs. 


as a lien in the premises and that for the reasons 
herein set out, the liens of these cross-complain- 
ants are superior and paramount to the liens of all 
excepting lien claimants similarly situated and are 
superior and paramount to the claims of all the 
remaining parties to this action. 

PO.0.4 

That since the filing of the original cross-com- 
plaint in this action the receiver for said bank 
caused to be paid with the funds of said bank the 
mortgage heretofore referred to as that of the 
Penn Mutual Life Insurance Company, and that 
said mortgage has been since said time assigned to 
said receiver. [158] 

P.O.) 

That the Exhibits ‘‘A-1,’’ ‘‘B-1,’’ ‘‘C-1,”’ “‘E-1,”’ 
‘‘H-1,”’ and ‘‘G-1L”’ represent the materials manu- 
factured and delivered upon said job or place in 
storage or still at the factory of these your cross- 
complainants, all of which is specially constructed 
work or so cut up that it cannot be used except 
upon the job here in issue and specially designed 
for said job and all of which was done in accord- 
ance with the several contracts A, B and C herein 
referred to and that the reasonable value of the 
total claim of these your cross-complainants against 
said company and said building is $69,507.83 as 
evidenced by the said several exhibits beginning 
with ‘‘A-1’’ and concluding with ‘‘G-1’’ and that 
the said several exhibits relate themselves to the 
work here involved and as related to the several 
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contracts (true copies of which are now on file in 
said cause), as follows: 

Exhibit ‘‘A-1”’ is material manufactured under the 
main contract ready for delivery or actually deliv- 
ered totalling $58,555.92. 

Exhibit ‘‘B-1”’ is fir door-bucks cut and ready for 
delivery in the amount of $1,266.00, which amount 
comes under a fixed contract and comprises the 
reasonable value of said work and material, and 
relates to Exhibit ‘‘C’’ attached to the original 
eross-complaint. Exhibit ‘‘C-1’’ is the reasonable 
value of frames, stops, casing, etc., comprising the 
banking-rooms of said building and falls under Hx- 
hibit ‘‘B,’’ known as the banking-room contract 
attached to the original cross-complaint now on file 
in this court, and said work and material is of the 
reasonable value of $1957.00. 

Exhibit ‘‘D-1”’ relates itself to Exhibit ‘‘C”’ at- 
tached to the original cross-complaint on file in said 
cause and comprises the work or erection contract 
in the amount of $6,048.00 specified on said Exhibit 
‘‘—P)-1”’ in the reasonable value of labor done in the 
progress of said work by way of making same ready 
for installation in said building. [159] 

Exhibit ‘‘E-1’’ and ‘‘F-1’’ comprise certain 
amounts in the total of $200.00 and $8.00, respec- 
tively, on open contract representing the reasonable 
value of said work and materials set out in said two 
exhibits ordered at the special instance and request 
of said trustees of said Building Company. 

Exhibit ‘‘G-1”’ represents the charge for contrac- 
tor’s surety bond in the total amount of $718.41, 
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which is a reasonable charge for such bond and was 
duly agreed to be paid by said defendant trustees 
in behalf of said building company, in writing. 

That the Summary Sheet attached hereto repre- 
sents the total and reasonable claims of these your 
cross-complainants in the sum of $69,507.83, none 
of which has been paid and which became due Jan- 
uary 17, 1921. 

XXXIT. 

That at the time of the failure of said bank and 
said Building Company and up to January 17, 1921, 
said defendant Drury was in active charge of the 
building operations here in issue and had been so 
actively in charge of the handling of said work upon 
said building, the ordering of extras and the making 
of payments upon said work and was in fact and in 
truth in full charge thereof, and that these your 
cross-complainants several times approached said 
Drury at the time above mentioned and also said 
defendant J. V. Sheldon, who from time to time 
acted in taking care of the work upon said building 
in said Drury’s absence, with request for payment 
or compromise or adjustment of the claims herein 
represented, but that both of said defendants, act- 
ing in their official capacities and for themselves, 
stated to your cross-complainants that there was 
nothing to be done but to file the liens and that the 
company was without funds or assets and that a 
receiver has now been duly appointed for said build- 
ing company as well as said bank because of the 
insolvency [160] of said concerns. 
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Further that for a period of a number of weeks 
prior to the stoppage of said work and on or about 
January 17, 1921, said building company and said 
remaining defendants, styled trustees herein, were 
repeatedly approached for payment, settlement or 
compromise of these matters and that none of them 
at any time suggested arbitration or evinced any 
ability to pay said claim, but in truth and in fact 
said building company was but a paper corporation 
and an integral part, although said fact was not 
then known to your cross-complainants of said 
banking institution. 

WHEREFORE, your cross-complainants pray 
judgment in the sum of $69,507.83 and $6,000 as and 
for attorneys’ fees, together with interest thereon 
at six per cent per annum from January 21, 1921, 
against said building company and against said in- 
dividual defendants styled the trustees herein, 
namely Gust Lindberg, Chas Drury, G. G. William- 
son, Dean Johnson, J. V. Sheldon, Frank M. Lan- 
born and Ole S. Larson and against said G. Wallace 
Simpson and said M. Webber, and for a decree 
primarily foreclosing said judgment against said 
property herein described and for a judgment by 
way of deficiency over against said individual de- 
fendants styled the trustees herein and just above 
mentioned and said individual defendants G. Wal- 
lace and M. Webber. 

Further that said decree recites that the same and 
the whole of said judgment amount as prayed for 
be adjudged a first and valid lien against the lands 
and premises hereinbefore described. Further your 
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cross-complainants pray that said lands and prem- 
ises and the building thereon situated be adjudged 
and decreed to be sold in satisfaction of the amount 
so found due to your cross-complainants according 
to law and the practice of this court, and that the 
proceeds of such sale be applied in payment of the 
costs of these [161] proceedings and sale and your 
said cross-complainants’ claim amounting to $69,- 
507.83 and $6,000 as and for attorneys’ fees, together 
with interest thereon at six per cent per annum 
from January 21, 1921, as hereinbefore specified. 

Further your cross-complainants pray that said 
plaintiff and the remaining defendants and all per- 
sons claiming under them or either of them subse- 
quent to the filing and recording of your cross-com- 
plainants’ liens in the office of the Auditor of Pierce 
County, Washington, either as purchasers or en- 
cumbraneers, lienors or otherwise, may be barred 
and foreclosed of all right, claim or equity of re- 
demption in the said premises and every part 
thereof. That your cross-complainants or any other 
parties to this suit may become a purchaser at said 
sale, and that the officer executing the sale shall 
execute and deliver the necessary conveyances to the 
purchaser or purchasers, and that said purchaser or 
purchasers at said sale may be let into the possession 
of said premises. 

That your cross-complainants may have such other 
and further relief in the premises as may be just 
and equitable and as your Honor may deem just. 

May it please your Honor to grant to your cross- 
complainants writs of subpoena, to be directed to 
the plaintiff and to the remaining defendants, 
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therein and thereby commanding them and each of 
them at a certain time and under a certain penalty 
therein to be named to be and appear before your 
Honor in this Honorable Court, then and there sev- 
erally to answer all and singular the matters afore- 
said, but not under oath, answer under oath being 
hereby expressly waived, and to stand to and abide 
and perform such other and further orders or de- 
crees as to your Honor shall deem meet. 
FLICK & PAUL, 
Attorneys for Anna Davis and R. T. Davis, Jr., as 
Executors of the Estate of R. T. Davis, De- 
eeased, R. T’.. Davis et al., Copartners Doing 
Business Under the Name and Style of Ta- 
coma Millwork Supply Co. [162] 
United States of America, 
Western District of Washington, 
Southern Division,—ss. 
hR. T. Davis, Jr., being duly sworn, deposes and 
says: That he is one of the copartners of the Ta- 
coma Millwork Supply Company and acting agent 
of the remaining copartners; that he has read the 
foregoing answer and amended cross-complaint, 
knows the contents thereof; that the same is true 
of his own knowledge, except as to the matters 
therein stated to be alleged on information and be- 
hef, and as to those matters he believes the same to 


pe urue. R. T. DAVIS, Jr. 
Subscribed and sworn to before me this 7th day of 
mri, 1921, 
[Seal | FRANK C. NEAL, 
Notary Public in and for the State of Washington, 
Residing at Tacoma. [163] 
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Exhibit ‘‘A-1.”’ 


Sold to: 


SCANDINAVIAN-AMERICAN BANK BUILDING CO., CITY. 


All material MAHOGANY except where specified differently. 
Key: 

C. W.—Complete in Warehouse. 

C. F.—Complete in Factory. 


Cc. W. 18000 Ift. mahogany base %x7% @ .50............ 
No. 18000 “ iy base mold %x2 
Claim 18000 “ ef base shoe % x15 
Cc. W. 1000 pes. 7-8 door casing 13/16x4% 
Cc. W. 800 “* 9-0 * ae te ees 
Cc. W. 900 “ 40 * “ ba ae 
19600 Lin. ft: (@) 40.2 ee nee 
(Oy It 900 pes. 7-3 door stops %4 x 2 
Cc. ¥F. 650 “ 3-4 “ a ao 


Cc. F. 400 v9 1-5 be ti C7 eo ee 
10600) Lin. ft @s 200s se ee ee 
Cc. F. 400 pes. 8-10 Door Jambs 17/16 x 5% net 


Car 500 “ 7-4 e ei 
Coe: 450 “ 3-4 ‘a a ee 
POO ei (OY UI aa gagccocnuscesconds 
Cc. F 200 pes. 3-4 mahogany trans. bar 113/16x % 
ONE A Gras eco ccoeh Mooe onda nese eae 
Ca 322 pes. 10-5 window head casing 13/16x4% 
Coe: 45 “ 9-10 = < i : ae 
C.F 28 9-0 He = “ “ 
C. F 39° 5-0) : : s e 
4898) Ieiaeets (@) 140 eee 
Cc. F. 38 pes. 9-10 Window side casing 13/16x4% 
CE: 830 “ 7-4 : « we as 
7020)" Worse its (40 a ee ye ee 
No. 
Claim 19 pes. 9-4 mullion panelled casing made up in shop 
rs 451 “ 7-0 “ ts a G6 Gb 
No. 322 pes. 10-6 window stools 1% 
Claim 45 “ 9-11, 4 < a 
No. 28 9-0 i a a 


Claim 39 “ 5-2 e s ue 


9000. 


7840. 


2120. 


4700. 


1931.20 


2808. 
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Caw 322 “ 10-6 window apron %4%x3% 
Cc. W. 45 “ 9-11 ‘ toe oo se 
Cc. W. 28 “ 9-0 a ae " 
CW, 39 “ 5-2 “ «Ee uf 
4628 lin. ft. (@26. eee cet. 
Oh IM 352 pes. 11-0 cove mold 4x & 
Cor. 45 “ 10-0 “ a 
Cua 23 9-0 0—C a 
(Ch 12} ao 5-20 eee 
O60 Lin. £t. @ 052s. eee 
(65 204 38 pes. 9-4 back casing %4 x 23g 
ay 830 “ 6-10 “ s “ a 
GIG0CLin. ft. @ .18...3...55 2 eee 
No. 
Claim 38 pes. 9-4 sub-jambs % x 
830° 6-10 “ Se 
[164] 
No. 322 pes. 9-8 head sub-jambs 
Claim 45 * 9-2 * eee 
No. 28 “ 80 * iS ha 
Claim 39 “ 44 « Ae ee 
(Oh, 106 76 pes. 9-2 window stops—hollow back %x2 
COTLOR 780 ‘“ 6-10 i s “ < ss 
Crk 138 “ 2-4 a ss fe as fee 
CaF. 39 “ 4-0 = « es 
Cc. rE. 700 “ 4-6 & “ a ae fess 
(Cr, 18h 44% 3-8 ue os ss cs en 
10266 Tan. ft. @ .18...40.. see eee 
C. F. 8 “ 10-5 window head casing % x44 fir 
C.F. 3 “ 9-10 . ae a eee 
C. F. 20 “ 7-4 window side casing %4x4% fir 
Cor. 4 10-0 : : iC" eee 
No. 11 “ 7-0 window mullion casing %x4 made 
up fir 
Claim By 9-11 window stool 114 fir 
No. 6 “ 10-6 : i waste 
Claim 2 “ 5-6 s ae 
Chea 3 pes. 10-0 window apron % x34 fir 
(Ce WE 6 “ 10-6 window apron %x3% “ 
co. Ww. 2 “ 5-6 Hy Se 
Pid lin. ft. @ .08..55 eee eee se 
Ch Wie 20 pes. 6-10 Black casing fir 
AG in. Pat, (408: oss semen 
No 20 pes. 6-10 sub-jambs fir 
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1114.20 


1883.88 
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Claim iil & 9-8 head sub-jambs fir 
Oh aas 22 “ 6-10 window stops %x2 fir 
ORse) as ss 4—6 dead 
209 Lin, ft. en08..2 weds etree 16.72 


WOOD FRAMES FOR BANK BUILDING. FIR 
In building: 16 Mullion frames 9-434 x 9-34 OSM of frame 


691 Openings 3 as " 8-10 x 9-344 . af 
In Warehouses 36 s fs 8-10 x 7-0%4 oY us 
238 Openings 22 ‘ . 7-9144x7-04% “ . 
929 ss 227 “ 9-4%,x7-0% “ S 
ws ce 2 fe a 9-43%, x 7-0%, with door 
opening 
oe . 60 Triple frames 9-434, x 7-0%, OSM of frame 
ss 2 ) s ie 8-10 x 7-04 - “ 
m of 26 Mullion frames 9-4%x7-0% ‘* “ 
es a 6 Triple frames 7-9144x7-0% “* ns 
i 39 Single frames 4-01%,x7-0%4, “ ss 
446 frames making 929 Openings @ $10.00 ea.............. 9290.00 
WINDOWS. FIR 
All complete 32 windows 4-3 x 8-10% 
977 pes in 6 ne 3-115% x 8-10% 
Warehouse 452 “ 4-3 x 6-7% 
nearly complete 72 ce 3-11% x 6-7% 
847 pes. in factory 44 Gs 3-534 x 6-77% 
In factory 75 ok 3-7 x 6-7% 
[165] 
All complete 120 windows 2-134, x 6-7% 
977 pes. in 18 ‘ 223% x 6-77 
Warehouse 12 S 16144 x 6-7% 
Nearly complete 52 oh 4-3 x 6-778 
847 pes. in 39 es 3-9 x 6-778 
Factory— 
in factory. 
924 Windows or 1824 pes. of sash @ $3.50 ea.............. 6384.00 
DOORS. MAHOGANY 
Nearly 200 doors 3-0x7-0x2 mahogany 1 light glass 
Complete @ “B20 00. keer tere ore sys oleh cs eee Perce eres 4000.00 
infactory 250 “ 3-0x7-O0x2 be 1 panel 
@ $20.00 voc Teicea es etna eaneemen en reas 5000.00 
200 mahogany transom sash 3-0x1-3x1% 
1 light @ $2.50 32. ee eee 500.00 
$58555 .92 


NOTE: Prices set opposite last three items are for cost as far as 
completed only. 
(166] 
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Exhibit ‘‘B-1.”’ 
Sold to: 


SCANDINAVIAN-AMERICAN BANK BUILDING COMPANY, CITY. 
C. F. 400 pes. 8-11 Common fir door bucks, 214 x5% 


500 “ 7-4 % “4 5 a 1 
450 “ 3-10 : . : ae ki 
Above material as per contract............ 1266.00 
[167] 
Exhibit ‘‘C-1.”’ 
Sold to: 


SCANDINAVIAN-AMERICAN BANK BUILDING COMPANY, CITY. 
All material to be mahogany unless otherwise specified. 
BANKING ROOM FRAMES. 


All complete 2 frames 8-414 x19-3 OSM trans. 4-6% fir 

llin Bldg. 4 “ 9-8x193 “ « G« 

9 in factory 2 “ 7-9%x19-3 “ 8 « Cn 
hE 4 “ §1x19-3 “« « oe 
oe CM (552 x 1922 fae 
ae 1 “ 7-6%x19-3 “ « a 
i i 2 transom frames 9-3x5-0 sash 4-63 high fir 
Cs 2 4 “8-414 x 5-0 “ a 
ss af 1 triple 8-444 x 6-3 sash 2-63 x5-9% fir 
ne * 1 8-44%x5-6 “ 2-63%%x«5-014 “ 


BANKING ROOM WINDOW TRIM. 


C. F. 30 pes. 16-0 inside stops 15/16 x 254 mahogany 
C.F. 36 “ 5-0 ue . “ 

oor. 6 “ 6-6 i‘ s = : 

C.F. 6 “ 5-6 ie ss : cu “ 

C.F. 27 “ 8-6 is = # _ “ 

foe “9-6 sa se i Ms 

Omr 12 * 9 e u o if 

oe. 8 868-0 . te ch 3 zs 

C. F. 30 pes. 20-0 jamb casing 11/16x11/16 S4S mahogany 
C.F. 6 “ 5-0 oe si 4 | cc ye 
oer 2 “* 5-6 os = _ ie a < 
oor 2“ 66 i 4s ab < ‘ 
cee. 5 “ 8-9 = s a i ie ys 
CF. 4 “ 8-6 a a . “ Sa 
GF 2 “ 8-2 a Ss sa - _ . 
CF 3 “ 80 os ee - gi _ is 
meee * 9g Ct : “ D “ 
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C.F. 2 pes. 8-0 11/16x39/16 S48 mahogany 
OL Js, 2b @ 8-3 &“ ée “ 6s 
COL 105 = 2p ts 8-6 66 “ “ & 
O, 1 & 7-9 ue “ & &e 
GL ie, a Ww 9-6 “ ts “ Gh 
Cc. F. 5 pes. 8-9 11/16x2 S48 mahogany 
(Op Ja, 4b 8-6 ‘cc “ “ ‘“ 
(Ona, BW & 8-2 “ « ‘ 6s 
C. Essa 7-10 «* “6 “ 
pia, @ & 9-8 ub < “ “ 
C. F. 30 pes. 20-0 mahogany bed mold 111/16x1%4 
(it, & 5-0 « “ tc 6 ‘ 
(On ih, PA te 5—6 “c 6c & ‘ “ 
Cc. F. Ge 6-6 se « & 73 ce 
(On 1M alg © 8-9 &“ “ & “ “ 
Chas 8-6 “ 6 ts “ An 
(Ch ee 8—4 “ «“ & ‘“ Ts 
(Oo UM, © 8-0 iG “ ry rT “ 
(Oh ns 3) 10-0 “ce “ ‘“ rT “e 
Material as above and on preceding sheet.......... 1957 .00 
Banking rooms— 

[168] 

Exhibit ‘‘D-1.” 
Sold to: 


SCANDINAVIAN AMERICAN BANK BUILDING COMPANY, CITY. 
LABOR CONTRACT ON BUILDING. 
Mitering, gluing up, smoothing off and making rabbet for 


base on 900 sides door easing @ $2.00................ 1800.00 
Mitering up, gluing and smoothing off 39 sides window 
Corsibies (@) RU Goecooapesencoentsuancnbeaddoosccecuac 78.00 


Mitering and smoothing off 405 sides window casing @ $2.00 810.00 
Fitting 1848 pieces of sash into frames and preparing for 


hardware: (@ SUG0 ioe ccie rece ls soe sue eee vets 2772.00 
Squaring ends of 180000 feet of base, and working tongue on 
ends @ $.02¢ per £00t 0.55005 26 ssae oe eines de eens 360.00 
Work on 446 aprons, returning molding on ends and bring- 
ing to exact lengths @ $50) each... pee 223.00 
6043 .00 


[169] 
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Exhibit ‘‘E-1.’’ 
Sold to: 


SCANDINAVIAN AMERICAN BUILDING COMPANY, CITY. 

EXTRA: Not on contract. 

S0ipes-.. ceaitold bucks..........». «cuneate eee $200.00 

[170] 

Exhibit ‘‘F-1.”’ 

Sold to: 

SCANDINAVIAN AMERICAN BANK BUILDING COMPANY, CITY. 
EXTRA: Not on contract. 

A) SOGR GUE) ig <I iin 4) | Per Ooh cA Gon. A HOO O40 $8.00 


{171] 
Exhibit ‘‘G—1.’’ 
Sold ‘to: 


SCANDINAVIAN AMERICAN BUILDING COMPANY, CITY. 
To premium on Contractor’s surety Bonds to be paid for by 


Owmeraeasm per APreement.... <0. 2... cs ce eet mentee teen Renee $718.41 
[72} , 
SUMMARY. 
EO NIONE ON?" a ee rr 58555 .92 
i SEE? sn sty ta a ea 1266.00 
ig Be MER Sie sisson ss 90 0p iatwaare oe 1957 .00 
SO DP! 5 ce Stee 6043 .00 
af Ol ee cisc 6 os ee ew = oe waren 200.00 
ee OD? cdi oa erro Se 8.00 
ECE”, aS ee Cio ceo 718.41 
68748 .33 
ere ipsmeviiaye lt, 1920 2o sec cee eee $ 8.00 
eee O 209 Gees. sete sees 5100.00 
- Ohi, Uy, LVAD) eae emer rere 1132.50 
6240.50 
Total credits......... 6240.50 
eynee GW 5o500c000c 62,507 .83 
Profit entitled to on balance of “Labor Contract”......... 6,000.00 
Profit entitled to on balance of “Main Contract”.......... 1,000.00 
62,507.83 


[Endorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Wivision. May 5, 1922. I. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [173] 
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Reply of McClintic-Marshall Company to Cross- 
complaint of Tacoma Millwork Supply Com- 
pany. 


Comes now McClintic-Marshall Company, a cor- 
poration, complainant, and for its reply to the 
cross-complaint of Tacoma Millwork Supply Com- 
pany contained in its answer filed herein, says: 

I. 

For reply to the 12th paragraph of said cross- 
complaint this complainant admits that on the 
28th day of February, 1920, the cross-complainant 
Tacoma Millwork Supply Company entered into 
certain written contracts with the Scandinavian- 
American Building Company, which contracts are 
attached to the original answer and cross-complaint 
of cross-complainant in this action, but denies all 
other matters and things contained in said para- 
graph. 

IT. 

For reply to the 13th paragraph of said cross- 
complaint this complainant says it is without 
knowledge or information sufficient to form a belief 
as to the matters and things therein alleged and it 
therefore denies the same, except that it admits 
that on the 19th of January, 1921, the cross-com- 
plainant filed in the auditor’s office of Pierce 
County, Washington, its claim of lien upon said 
premises, and that on April 7, 1921, it filed its 
amended lien. [174] 

ani 
For reply to the 14th paragraph of said cross- 


———————————— —— 
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complaint this complainant says that it is without 
knowledge or information sufficient to form a be- 
lief as to the matters and things therein stated and 
therefore denies the same. 

IV. 

For reply to the 15th paragraph of said cross- 
complaint this complainant says that it is without 
knowledge or information sufficient to form a be- 
lief as to whether or not on the 17th day of Janu- 
ary, 1921, there was due to said cross-complainant 
from the Scandinavian-American Building Com- 
pany the sum of $69,507.83, or any other sum, and 
it therefore denies the allegations contained in 
said paragraph, and the whole thereof, except it 
admits that on said date the cross-complainant filed 
in the office of the auditor of Pierce County, Wash- 
ington, its claim of lien against the lands and prem- 
ises described therein and that on April 7, 1921, 
it filed its amended claim of hen against said lands 
and premises. 

V. 

For reply to the 16th paragraph of said cross- 
complaint this complainant says that it is without 
knowledge or information sufficient to form a belief 
as to the matters and things therein alleged and it 
therefore denies the same and the whole and every 
part thereof, except that it admits that on the 
date mentioned the cross-complainant filed a claim 
of lien in the office of the auditor of Pierce County, 
Washington, against the lands and premises therein 
described, and that on April 7, 1921, it filed its 
amended lien as alleged in said paragraph. 
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VI. 

For reply to the 17th paragraph of said cross- 
complaint [175] this complainant denies that the 
Scandinavian-American Building Company was 
insolvent at the date of signing contracts men- 
tioned in said cross-complaint but admits that the 
said Scandinavian-American Building Company is 
now insolvent. 

VI. 

For reply to the 24th paragraph of said cross- 
complaint this complainant says that it is without 
knowledge or information sufficient to form a belief 
as to the matters and things therein alleged and 
therefore denies the same except that this complain- 
ant admits that after the execution of the mort- 
gage from the Scandinavian-American Building 
Company to the said Simpson in the sum of $600,- 
000.00, who, as this complainant believes and there- 
fore alleges was acting for and on behalf of the 
Metropolitan Life Insurance Company, the said 
Seandinavian-American Building Company, with- 
out consideration, caused said Simpson to assign 
said mortgage to said bank, but the assignment 
was not recorded until on or about the —— day 
‘of , 1920. 


Vil. 

For reply to the 25th and 26th paragraphs of 
sald cross-complaint, this complainant says that it 
has no knowledge or information sufficient to form 
a belief as to the matters and things therein alleged 
and therefore denies the same, the whole and every 
part thereof. 
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IX. 

For reply to the 27th paragraph of said cross- 
complaint this complainant denies that at the time 
the contract between the Scandinavian-American 
Building Company and the cross-complainant were 
signed the Scandinavian-American Bank or the 
Building Company were insolvent. As to the 
other [176] matters alleged in said paragraph, 
this complainant says it is without knowledge or 
information sufficient to form a belief and there- 
fore denies the same. 

».€ 

For reply to the 28th paragraph of said cross- 
complaint this complainant says that it is without 
knowledge or information sufficient to form a be- 
hef and therefore denies the allegations contained 
TAeTeIN, 

2 

For reply to paragraph 19, so far as the same 
relates to the hen or claim of this complainant, it 
denies the same, the whole and every part thereof, 
and denies that there is chargeable against it the 
sum of $60,000.00 or any other sum for failure to 
deliver steel within the contract time or for any 
other reason, and alleges and avers the fact to be 
that it fully and completely performed its con- 
tract with the Scandinavian-American Building 
Company, which contract is set out as an exhibit 
to the bill of complaint filed herein. 

XII. 

For reply to the 21st paragraph of said cross- 

complaint this complainant says it has no knowl- 
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edge or information sufficient to form a belief as 
to the matters and things therein alleged and it 
therefore denies the same. 

WHEREFORE, having fully replied to said 
cross-complaint this complainant prays for a de- 
cree in accordance with the prayer of its amended 
and supplemental bill. 

EK. M. HAYDEN, 
MAURICE A. LANGHORNE, 
F, D. METZGER, 

Solicitors for Complainant. 


[| Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 25, 1921. EF. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [177] 


Answer of Scandinavian-American Building Com- 
pany and F. P. Haskell, Jr., as Receiver, to 
Cross-complaint of Tacoma Millwork Supply 
Company. 

The defendants, Scandinavian-American Build- 
ing Company, a corporation, and F. P. Haskell, Jr., 
as Receiver of the Scandinavian-American Build- 
ing Company, in answer to the amended or supple- 
mental cross-bill of complaint of the defendants, 
Ann Davis and R. T. Davis, Jr., et al., copartners 
doing business as Tacoma Millwork & Supply Com- 
pany. 

I. 

Answering paragraph 12 of said cross-complaint 

these defendants allege that the original cross- 
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complaint therein referred to has never been 
served upon the defendants in this action and they 
therefore object to any portion of such alleged 
original cross-complaint or to any exhibit which 
may be attached thereto being by reference incor- 
porated into the said amended ecross-bill of com- 
plaint. 
II. 

Answering paragraph XIII of said cross-com- 
plaint these defendants deny that the said cross- 
complainants manufactured or [178] delivered 
manufactured material especially designed to use 
in the building therein deseribed of the total value 
of $60,512.92, or of any other value whatsoever, 
and they deny that the said cross-complainant 
would have made a profit of $1,000.00 had they 
completed their said contract, or that the said 
cross-complainant would have made any profit what- 
soever and they deny that contemplated profits are 
lienable under the laws of the ‘State of Washing- 
ton, and they allege that they have not knowledge 
or information sufficient to form a belief as to 
whether or not the said cross-complainants filed any 
lien in form and substance as required by the stat- 
utes of the State of Washington, and therefore deny 
the same. 
III. 

Answering paragraph XIV of the said cross- 
complaint, these defendants deny that the material 
manufactured by the said cross-complainants is 
usable solely in the building therein mentioned, 
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but allege that the same is the usual and ordinary 
building material of like character. 
IV. 

Answering paragraph XV of the said cross-com- 
plaint, these defendants deny that the sum of $69,- 
507.83, or any other sum whatsoever was due to the 
said cross-complainants from the said Scandinavian- 
American Building Company on January 17, 1921, 
or at any other time whatsoever and deny that the 
said Scandinavian-American Building Company 
had theretofore failed and refused to pay any amount 
due from it whatsoever, and allege that they have not 
‘knowledge or information sufficient to form a be- 
lief as to whether the lien filed as therein mentioned 
was in form and in substance in compliance with the 
laws and statutes of the State of Washington, and 
therefore they deny the same. 

V. 

Answering paragraph XVI these defendants deny 
that the [179] contracts therein mentioned were 
‘entered into contemporaneously or that any con- 
tract formed a part of the consideration for any 
other contract, but allege that the mutual promises 
of the parties thereto formed the only consideration 
for the said contract, and deny that the said cross- 
complainant would have made the sum of $6,000.00 
‘and profits as therein set forth, or any other sum 
whatsoever, and deny that contemplated profits are 
lienable under the laws of the ‘State of Washing- 
ton, and allege that they have not knowledge or in- 
formation sufficient to form a belief as to whether 
or not the said defendants filed a mechanic’s lien 
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as therein stated, or whether or not the said lien, if 
filed complied with the laws and statutes of the 
State of Washington, and they therefore deny the 
same; and they deny that the said cross-complain- 
ants are entitled to any sum or sums whatsoever 
for their labor in ‘assembling any manufactured 
profits, but they allege that such work and labor 
was done in accordance with the terms of the writ- 
ten contract in the said cross-complaint mentioned, 
and allege that they have not knowledge or infor- 
mation sufficient to form a belief as to whether or 
not the said cross-complainant filed any lien as 
therein mentioned, and as to whether or not the said 
hen, if filed, conformed with the laws and statutes 
of the State of Washington, and therefore they deny 
the same, and they particularly deny that the cross- 
complainants are entitled to any len for contem- 
plated profits under the laws and statutes of the 
State of Washington. 
Var 

Answering paragraph XVII of said cross-com- 
plaint, these defendants deny that the said Scandi- 
navian-American Building Company was insolvent 
when the said contracts were made. 

VIL. 

Answering paragraph XVIII of the said cross- 
complaint, these defendants deny that the sum of 
$6,000.00 is a reasonable sum to be allowed the said 
cross-complainants as attorney’s fees [180] 
herein, and deny that the said cross-complainants 
are entitled to any lien whatsoever under the laws 
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of the State of Washington or entitled to any at- 
torney’s fees herein at all. 
VAG: 

Answering paragraph’ XX of the said cross- 
complaint these defendants deny that the Board 
of Directors of the Scandinavian-American Bank 
of Tacoma and the Scandinavian-American Build- 
ing Company are now or ever were identical. 

Exe 

Answering paragraph XXI of the said cross- 
complaint these defendants deny that the said 
Webber therein mentioned ever agreed to furnish 
any money whatsoever to any of the parties hereto 
upon any mortgage or otherwise. 

X. 

Answering paragraph XXII of said cross-com- 
plaint these defendants deny that any person or 
persons whomsoever unlawfully conspired to ad- 
vance money to the Scandinavian-American Build- 
ing Company for any purpose whatsoever and deny 
that any agreement of that kind, if made, would be 
unlawful, and deny that any person or persons 
whatsoever conspired to keep any facts of any kind, 
name or nature from the State Banking depart- 
ment or from the said cross-complainant or any 
other person. 

ice 

These defendants deny that any person or persons 
whatsoever conspired to acquire the stock of the 
Scandinavian-American Building Company in any 
unlawful manner, or that any such persons unlaw- 
fully kept any such agreement secret from the pub- 
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lic, the State Banking Department, the cross-com- 
plainants, or any other persons whatsoever, for any 
purpose whatsoever. 

GEE 

Answering paragraph XXIV these defendants 
deny that any person or persons whomsoever by any 
unlawful conspiracy or otherwise [181] repre- 
sented to the said cross-complainants any fact or 
facts whatsoever which were not in fact true, and 
they particularly deny that the said Metropolitan 
Life Insurance Company had not given its assur- 
ance that it would make the loan of $600,000 to be 
evidenced by a mortgage upon the said building, 
and that the said mortgage was transferred to the 
said bank without consideration. 

ATS 

Answering paragraph XXIII these defendants 
deny that the said cross-complainants were induced 
to sign the said contract by misrepresentations or 
representations of any kind whatsoever, or other- 
wise, and they particularly deny that any represen- 
tations made to the said ecross-complainants were 
false, or were made pursuant to any conspiracy or 
otherwise. 

Dally . 

Answering paragraph XXVI of this cross-com- 
plaint these defendants allege that they have not 
knowledge or information sufficient to form a be- 
lief as to the truth or falsity of the allegations 
therein contained, and therefore they deny the same 
and they particularly deny that any special arrange- 
ments were entered into with any person or persons 
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whomsoever, and allege that if any such special 
arrangement were made with any person or persons 
whomsoever, such arrangement would not preju- 
dice the rights of the said cross-complainants in 
any manner whatsoever. 

x: 

Answering paragraph XX VII of the said ecross- 
complaint these defendants deny that the said bank 
and the said building company were insolvent at the 
time of said transaction and they deny that any 
person or persons whomsoever knew that the said 
bank or the said building company were insolvent, 
and they deny that any person or persons whomso- 
ever knew that any bidders or contractors whomso- 
ever would not yield to the conditions imposed 
[182] by the said contract and they deny that the 
moneys at the bank in this instance or in any other 
instance was against public policy or the same was 
iin the face of the specific statutes of the State of 
Washington, and deny that any person or persons 
whomsoever fraudulently kept any matters or 
things secret from the said cross-complainants for 
the purpose of inducing them to manufacture or 
deliver materials or otherwise, and deny that any 
person or persons whomsoever fraudulently ob- 
tained the assignment of the said $600,000.00 mort- 
gage to the said bank. 

XVI. 

Answering paragraph XXVIII of the said cross- 
complaint these defendants deny that the said cross- 
complainant signed the said contract in reliance 
upon any statement or statements whatsoever, ex- 
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cept those contained in the written contract, and 
deny that the cross-complainant would have refused 
to waive their lien as provided in the said contract 
or to acquiesce in any arbitration of their claim, 
or would have ceased to manufacture and deliver 
materials under the said contract had the cross- 
complainant known any fact or facts which are true. 
ova 

Answering paragraph XX XI of the said cross- 
complaint the defendants allege that they have not 
knowledge or information sufficient to form a be- 
lief as to whether or not goods of any value what- 
soever have been manufactured and placed in stor- 
age or are still at the factory of the said cross- 
complainant, and therefore they deny the same, and 
they expressly deny that any of the material so 
manufactured and placed in storage or kept at the 
factory of the cross-complainant is specially con- 
structed for the building mentioned in said cross- 
complaint and cannot be used except therein, but 
allege that the said material is usable in any similar 
building and they deny that the said material is of 
any special design and they particularly deny that 
the said cross-complainants have a claim for the 
sum of $69,507.83, or any other [183] sum what- 
soever, and they object to the incorporation into 
the said cross-complaint of any exhibit or exhibits 
which have not been served upon them as required 
by law. 

XVIII. 

Answering paragraph XXXII of the said cross- 

complaint the defendants allege that they have not 
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knowledge or information sufficient to form a be- 
lief as to the truth or falsity of the allegations 
therein contained, and they therefore deny the same, 
and they especially deny that at any time prior to 
January 17th, 1921, the said cross-complainant of- 
fered to submit any matters of difference between 
themselves and the said building company to arbi- 
tration, and that the said building company at any 
time prior thereto, failed, neglected or refused to 
pay to the said cross-complainants any sums justly 
due to them under the terms of the contract. 


As a first defense to the cross-bill of complaint of 
the defendants, R. T. Davis, Jr., et al., copartners 
doing business as Tacoma Millwork & Supply Com- 
pany, these defendants allege: 

1; 

That the said cross-complainants entered into 
written contracts with the said Secandinavian- 
American Building Company, wherein and whereby 
they expressly agreed to submit all matters of dif- 
ferences between themselves and the said building 
company to arbitration, that the said defendants 
and cross-complainants have no lien under the laws 
of the State of Washington for any work done or 
for any material furnished under the said contract, 
by reason thereof. 


As a second defense to the cross-bill of complaint 
of the defendants, R. T. Davis, Jr., et al., copartners 
doing business as Tacoma Millwork & Supply Com- 
pany, these defendants allege: 

iL. 
That the said cross-complainants have, with know]l- 
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edge of the facts, filed their lines as set forth in their 
evoss-bill of [184] complaint herein, and have in- 
cluded therein nonlienable items and have filed the 
same for amounts greatly in excess of the amount 
due to them in truth and in equity, and that by 
reason thereof, the said cross-complainants have 
thereby forfeited their right to any lien and their 
right to any equity at the hands of this Court. 


As a third defense to said cross-bill of complaint, 

these defendants allege: 
I. 

That notwithstanding that the said cross-com- 
plainant now claims that there is due to it from the 
said Scandinavian-American Building Company the 
sum of $16,507.83, the said cross-complainanat has 
filed four liens encumbering the title to the said 
property and claiming a total amount due them of 
$161,566.24. 


As a fourth defense to the said cross-bill of com- 

plaint, these defendants allege: 
ile 

That the contract made between them, the said 
cross-complainants, and the said Secandinavian- 
American Building Company, by their terms pro- 
vide that the said cross-complainant thereby waives 
any and all right to any materialmen’s lien or hen 
against the said premises described in the said 
cross-complaint, and thereby expressly agreed not 
to file any claim or lien whatsoever against the said 
premises, and the said cross-complainauts have 
thereby estopped themselves from filing such lien. 
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As a fifth defense to the said cross-bill of com- 

plaint, these defendants allege: 
I. 

That the written contracts entered into between 
the said cross-complainant and the said Scandina- 
vian-American Building Company by their terms 
provide that all negotiations and agreements, oral 
and written, prior to the said agreement, are merged 
therein and that there are no understandings and 
agreements, verbal, written or otherwise, between 
the parties thereto except [185] as set forth in 
said written agreement, and that the said written 
agreement contained no representation whatsoever 
as to the finances of the said building company, the 
mortgages referred to in said cross-complaint, the 
commitment of the referred to in said cross- 
complaint of the Metropolitan Life Insurance 'Com- 
pany, or any of the matters or things therein set 
forth. 

WHEREFORE defendants pray that the prayer 
of the cross-complainant in the eross-bill of com- 
plaint herein be in all respects denied. 

F. D. OAKLEY, 
KELLY & MacMAHON, 
Attorneys for Defendants. 

Copy received June 15, 1921. 

FLICK and PAUL, 
Attys. for Ann Davis, etc., et al. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Oct. 5, 1921. EF. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [186] 


- 
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Answer and Cross-Complaint of Washington Brick, 
Lime & Sewer Pipe Company to Amended and 
Supplemental Bill of Complaint. 

Now comes the Washington Brick Lime & Sewer 
Pipe Company, a corporation organized under the 
laws of the State of Washington, one of the defend- 
ants in the above-entitled action, and answers the 
amended and supplemental bill of complaint herein 
as follows, to wit: 

I. 

This defendant denies knowledge as to the mat- 
ters and things alleged in paragraphs XIV, XV, 
XVI and XVII of said amended and supplemental 
bill of complaint and therefore denies the same. 

II. 

This defendant denies knowledge as to the mat- 
ters and things alleged in paragraph XVIII of said 
amended and supplemental bill of complaint ex- 
cept that it admits it has a right and interest in 
and to, and a lien upon said premises referred to in 
said complaint, but denies that said right, interest 
and lien is junior, subsequent and inferior to the 
lien of the complainant. 

EOL, 

This defendant denies each and every allegation, 
matter and thing contained in paragraph XIX of 
said amended and supplemental bill of complaint. 

Ie 

This defendant denies knowledge as to the mat- 

ters and things contained in paragraph XX of said 
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amended and supplemental bill of complaint and 
therefore denies the same. 


And for its eross-complaint and counterclaim 
against the complainant, and for cause of action 
against the Scandinavian-American Building Com- 
pany, a corporation, and Forbes P. Haskell, its Re- 
ceiver; Scandinavian-American Bank of ‘Tacoma, a 
corporation; John P. Duke, as Supervisor of Bank- 
ing of the State of Washington; and Forbes P. Has- 
kell, as Assistant Supervisor of Banking of the 
State of Washington in charge of the liquidation 
of said bank, this [188] defendant alleges and 
shows: 

1. 

That the Washington Brick Lime & Sewer Pipe 
Company is now and at all times hereinafter men- 
tioned, has been a corporation organized and exist- 
ing under the laws of the State of Washington; 
that its annual license fee last due has been paid; 
and that it is a citizen of the State of Washington 
with its principal place of business in the City of 
Spokane, Washington. 

ili 

That the Scandinavian-American Bank of Ta- 
coma and the Secandinavian-American Building 
Company are corporations, duly organized and 
existing under the laws of the State of Washing- 
ton; are citizens of said State and are residents 
of the Southern Division of the Western District 
of the State of Washington; that John P. Duke is 
the regularly appointed, qualified and acting super- 
visor of banking of the State of Washington, and 
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successor in office of Claude P. Hay, named in the 
amended and supplemental bill of complaint as 
commissioner of banking for the State of Wash- 
ington; that Forbes P. Haskell is the regularly 
appointed, qualified and acting assistant super- 
visor of banking of the State of Washington, and 
in charge of the liquidation of the affairs of the 
said Scandinavian-American Bank of Tacoma; that 
Forbes P. Haskell is also the regularly appointed, 
qualified and acting receiver of the Scandinavian- 
American Building Company, and that leave to 
make the said Forbes P. Haskell, as receiver of the 
Scandinavian-American Building Company, a party 
to this action, has been heretofore entered by this 
court. 
TI. 

On information and belief, this defendant alleges 
that the defendants Ann Davis and R. T. Davis, 
Jr., as executors of the estate of R. T. Davis, de- 
ceased, R. T. Davis, Jr., Lloyd Davis, Harry L. 
Davis, George L. Davis, Maude A. Davis, Marie 
A. Davis, Ruth G. Davis, Hattie Davis Tennant and 
Ann Davis, constitute a copartnership, doing 
[189] business in Tacoma, Washington, under the 
name and style of Tacoma Millwork Supply Com- 
pany, and all of said named defendants, with the 
exception of Hattie Davis Tennant, are citizens of 
the State of Washington, and the said Hattie Davis 
Tennant is a citizen of the State of California. 

RY’ 

On information and belief, this defendant alleges 

that G. Wallace Simpson is a citizen of the State 
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of Missouri, and that the complainant, McClintic- 

Marshall Company, is a corporation, organized and 

existing under and by virtue of the laws of the 

State of Pennsylvania, and a citizen of said state. 
V. 

On information and belief, this defendant alleges 
that the defendants, Savage-Scofield Company; 
Puget Sound Iron & Steel Works; E. E. Davis & 
Company; Henry Mohr Hardware Company, Ine.; 
Hunt & Mottet; Edward Miller Cornice & Roofing 
Company; Far West Clay Company; St. Paul & 
Tacoma Lumber Company; United States Machine 
& Engineering Company; Colby Star Manufacturing 
Company; Tacoma Shipbuilding Company, and 
Ben Olson Company, are all corporations organized 
and existing under the laws of the State of Wash- 
ington, and citizens of said State. 

VI. 

On information and belief this defendant alleges 
that the defendant, Otis Elevator Company is a 
corporation duly organized and existing under and 
by virtue of the laws of the State of New Jersey, 
and a citizen of said State, but has been admitted 
to do business in the State of Washington by virtue 
of having complied with the laws of the State of 
Washington, relative to foreign corporations. 

VII. 

On information and belief, this defendant alleges 
that [190] the defendants, H. C. Greene, doing 
business as H. C. Greene Iron Works; J. D. Mullins, 
doing business as J. D. Mullins Bros.; S. O. Mat- 
thews and Frank L. Johns, a copartnership, doing 
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business under the name of City Lumber Agency; 
Carl Gebbers and Fred S. Haines, copartners, doing 
business under the firm name and style of Ajax 
Electric Company; 8S. J. Pritchard and C. H. 
Graves, copartners, doing business as P. & G. Lum- 
ber Company; Morris Kleiner, doing business as 
Liberty Lumber & Fuel Company; J. A. Soderberg, 
doing business as West Coast Monumental Com- 
pany; Theodore Hedlund, doing business as the 
Atlas Paint Company, and Robert M. Davis and 
Frank C. Neal, copartners, doing business under 
the firm name and style of Davis & Neal, are all 
citizens of the State of Washington, and residents 
of the Southern Division of the Western District 
of Washington. 
VIII. 

On information and belief this defendant alleges 
that the defendants, F. W. Madsen; Gustaf Jonas- 
son; N. A. Hanson; A. J. Van Buskirk; C. W. 
Crouse; F. L. Swain; D. A. Trolson; Fred Gustaf- 
son; KE. Scheibal; Paul Scheibal; F. J. Kazda; W. 
Donnellan; P. Hagstrom; Arthur Purvis; Roy 
Farnsworth; C. B. Dustin; L. J. Pettifer; Charles 
Bond; L. H. Broten; W. Canaday; L. R. Lilly; 
F. McNair; Dave Shields; Ed. Lindberg; Joe Tikal- 
sky; F. Mente; C. Gustafson; George Larson; F. 
Marcellino; M. Swanson; William Griswold; C. E. 
Olson; C. I. Hill; Emil Johnson; C. Peterson; Earl 
Whitford; F. A. Fetterly; Thomas S. Short; Sher- 
man Wells; Carl J. Gerringer; George Gerringer; 
F. R. Schoen; A. W. Anfang; C. H. Boedecker; 
William L. Owen; F. N. Bergren; F. H. Godfrey 
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and W. E. Morris, are each and every one of them 
citizens of the State of Washington, and residents 
of the Southern Division of the Western District 
of Washington. [191] 

IX, 

Further, defendant shows that the matter and 
amount in the above-entitled action exceed, exclu- 
sive of costs, the sum of $3,000.00. 

X. 

That on and prior to November Ist, 1919, the 
Seandinavian-American Bank of Tacoma, was the 
owner in fee of Lots Eleven (11) and Twelve (12) 
in Block one thousand and three (1003) as the same 
are shown and designated on a certain plat entitled 
‘“Map of New Tacoma, W. R..,’’ filed in the Audi- 
tor’s office of Pierce County, Washington, Febru- 
ary 3d, 1875, and was occupying said building and 
conducting therein its banking business. 

That said bank, desiring to enlarge its banking 
facilities and to provide more extensive and elab- 
orate quarters, employed one Frederick Webber, an 
architect of Philadelphia, Pa., to prepare plans and 
drawings of a proposed building to be erected on 
said real estate, and subsequently said architect 
prepared and delivered to said bank, plans and 
drawings thereof. 

G5 

That after receiving said plans and drawings, 
and in order to avoid the appearance to the gen- 
eral public that said bank was using its resources 
in the building of said structure, it caused certain 
of its directors and stockholders, to wit: J. E. Chil- 
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berg, and Gustav Lindberg, to execute articles of 
incorporation of the Scandinavian-American Build- 
ing Company, with a capital stock of Two Hundred 
Thousand Dollars ($200,000.00), designating as 
trustees thereof, Chilberg, Larson, Lindeberg, Lind- 
berg, Drury, James R. Thompson and George E. 
Williamson, who were also all of the directors of 
said bank, to serve for the first six months, and 
said bank subscribed for all of the capital stock 
of said corporation, other than a nominal amount 
held by said trustees, in order to qualify them as 
trustees. [192] 

That on or about February 9th, 1920, said bank 
purchased from Charles Drury, one of its directors, 
and his wife, Lot Ten (10) in said block one thou- 
sand and three (1003), adjoining said premises and 
caused the deed of conveyance thereto to be made 
to said building company. 

XII. 

Thereafter, on or about March 10th, 1920, said 
bank, without any consideration, although its value 
was in excess of One Hundred Thousand Dollars 
($100,000.00), executed and filed a deed of convey- 
ance to said building company of Lots Eleven (11) 
and Twelve (12) aforesaid, and thereupon, said 
bank, in pursuance of its said plans and in the 
name of said building company, but in truth and 
in fact, as its agents and trustees, entered upon 
the construction of a sixteen-story building, which 
contemplated a cost and expenditure of in excess 
of $1,200,000.00. And thereafter, said building 
operations, negotiations of contracts for materials 
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and work thereon and all business of every kind 
in connection therewith was carried on and con- 
ducted by the principal officers of the bank and all 
payments for materials, labor and other services 
were made by said bank. 

XE. 

On or about Mareh 10th, 1920, said bank, in the 
name of said building company, caused a mortgage 
on said real estate to be executed and filed, to one 
G. Wallace Simpson, to secure the payment of 
$600,000.00, but no consideration was paid or ad- 
vanced thereunder. 

On or about January 21st, 1921, said bank, with- 
out any consideration therefor, procured said 
Simpson to execute a written assignment of said 
mortgage to said bank and caused said assignment 
to be filed in the Auditor’s Office of Pierce County, 
‘Washington. That shortly thereafter, said Seandi- 
navian-American [193] Bank of Tacoma was 
declared insolvent and placed in charge of Forbes 
P. Haskell, as Deputy Bank Commissioner of the 
State of Washington, and afterwards, said Deputy 
Bank Commissioner procured an assignment to be 
executed to him of a mortgage to secure an indebt- 
edness of Seventy Thousand Dollars ($70,000.00), 
on said real estate, and now holds title thereto. 

XIV. 

That on or about February 28th, 1920, in the 
name of said building company, but in fact for said 
bank, a written agreement was entered into with 
this defendant, whereby said defendant agreed to 
manufacture, fabricate and furnish all of the terra 
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cotta for said building, according to the plans and 
specifications prepared by said architect, a copy 
of which contract is hereto attached, marked Ex- 
hibit ‘‘A,’’ and made a part hereof. 

XV. 

That thereafter, pursuant to said contract, said 
defendant was furnished by said architect, draw- 
ings and explanations necessary to detail and illus- 
trate said material to be manufactured and fabri- 
eated, and in accordance therewith, said defendant 
manufactured said material in accordance with said 
details and drawings, and according to the plans 
and specifications, and shipped a portion thereof to 
said company at Tacoma, to wit: 

13035 cubic feet of terra cotta, which was worth, 
according to the terms of said contract, and the 
reasonable value of which was the sum of $58,- 
657.50; 

That in addition thereto, this defendant manufac- 
tured, in accordance with said details and draw- 
ings, and according to the plans and specifications, 
and had ready for shipment to the said Building 
Company, 5340 cubic feet of terra cotta, which, ac- 
cording to the contract was worth, and the reason- 
able value of which was $23,309.10; [194] 

That in addition thereto, it had partially manu- 
factured, in accordance with said details and draw- 
ings, 3805 cubic feet of terra cotta, which accord- 
ing to the contract was worth, and the reasonable 
value of which was the sum of $17,323.38; 

That the total value of said material so furnished, 
according to the contract, and the reasonable value 
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thereof, was the sum of $99,289.98, and that no part 
thereof has ever been paid, altho demand has 
been made, except the sum of $20,000, and that 
there is now due and owing to this defendant, on 
account thereof, the sum of $79,289.98, together 
with interest thereon from the 24th day of Febru- 
ary, 1921; that the first of said material was fur- 
nished on or about September 25th, 1920, and this 
defendant ceased to furnish such material on or 
about January 13th, 1921. 
XVI. 

This defendant alleges that it stood ready and 
willing to deliver all of the balance of the material 
provided by said contract in accordance with the 
plans and specifications therefor, but defendants, 
Scandinavian-American Building Company, and 
Forbes P. Haskell, as Receiver thereof, and said 
Forbes P. Haskell as Assistant Supervisor of Bank- 
ing of the State of Washington, in charge of the 
Scandinavian-American Bank of Tacoma, has de- 
clined and refused to receive and accept any more 
thereof. 

That if said cross-complainant had been permitted 
to fully complete and perform the balance of said 
contract, it would have made and earned a profit 
thereon of $5,000.00. 

XVII. 

This defendant further alleges that within ninety 
days after it ceased to furnish the said builders’ 
materials, hereinbefore referred to, and on the 
24th day of February, 1921, it filed a notice of lien 
in writing, claiming a lien on the said [195] 
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building, hereinbefore referred to, and the lots on 
which it is situate, as hereinbefore described, for 
the amount due it for the said builders’ materials, 
and the said notice of lien was duly filed in the 
office of the auditor of Pierce County, Washington, 
duly verified by the oath of the claimant, and copy 
thereof is hereto attached, marked Exhibit ‘‘B,”’ 
and is made a part hereof. 
2 O08E 

That said notice of lien claimed a lien on said 
building and premises hereinbefore described, for 
the amount due to this defendant, under and by 
virtue of Sections 1129, 1130 and 1134 of Reming- 
ton & Ballinger’s Codes and Statutes of Washing- 
ton. 

XIX, 

That this defendant has been compelled to em- 
ploy attorneys to foreclose and enforce its lien, and 
protect and preserve its rights and interests arising 
under said contract and lien; that under and by 
virtue of the laws of the State of Washington, and 
particularly under the provisions of Section 1141 
of Remington and Ballinger’s Codes and Statutes 
of Washington it is entitled to a reasonable attor- 
neys’ fee therefor, which it alleges and avers is the 
sum of $10,000. 

AK. 

This defendant alleges that the complainant in 
the above-entitled action, and cach of the defend- 
ants therein, whose names are set forth in full in 
the caption or title to this answer, claim to have 
a lien or judgment on the lots and premises herein- 
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before described, and the building thereon, or claim 

to have some right, title or interest in and to said 

premises, or some part thereof, but defendant al- 

leges that the said lien, judgment, right, title or 

claim is subject, secondary and subordinate to the 

lien of this defendant hereinbefore set forth. 
XXI. 

That not waiving its lien or claims thereunder, 
but [196] reserving its rights thereunder, this 
defendant filed its duly verified claim against said 
Scandinavian-American Bank of Tacoma with the 
said John P. Duke and Forbes P. Haskell, respec- 
tively supervisor of banking and assistant super- 
visor of banking in charge of the liquidation of 
said bank, and also with Forbes P. Haskell as re- 
ceiver of the Scandinavian-American Building 
Company, and that each of said claims has been dis- 
allowed. 

WHEREFORE, defendant prays that the com- 
plainant in the above-entitled action, and each of 
the said defendants therein, may be required to 
answer the counterclaim and cross-complaint of 
this defendant, and set forth the nature, character 
and extent of their claims, demands, lens, judg- 
ments, or interests, in and to said building and 
premises, or any part thereof, and that upon the 
hearing hereof they and each of their liens, judg- 
ments, right and title in and to the said building 
and premises, and each of them, or any part thereof, 
be adjudged and decreed to be subject, secondary 
and subordinate to the lien of this defendant, here- 
inbefore set forth. 
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Upon the hearing hereof, may this defendant 
have judgment against the Scandinavian-American 
Building Company, for the sum of $84,289.98 and 
interest, as aforesaid, as well as an attorney’s fee 
of $10,000, for foreclosing and enforcing this lien, 
and for its necessary costs and disbursements here- 
in, and 

May it be adjudged and decreed that this defend- 
ant has a valid first lien on the said building, and 
the premises hereinbefore described, and may the 
said lien be foreclosed, and may the said building 
and premises be decreed to be sold for the satis- 
faction of the judgment so found due to'this de- 
fendant, according to the practice of this court, and 

May the proceeds of the sale be applied to the 
satisfaction of the judgment of this defendant. 
pia 

Further this defendant prays that said defend- 
ants, and all persons claiming under them, or 
either of them, subsequent to the filing and record- 
ing of this defendant’s lien, in the office of the 
auditor of Pierce County, Washington, either as 
purchasers or encumbrancers, lienors, or otherwise, 
may be barred and foreclosed of all right, claim or 
equity of redemption in the said premises, and 
every part thereof, and that it may have a judg- 
ment and execution against the defendant, Scandi- 
navian-American Building Company for any defi- 
clency which may remain after applying all the 
proceeds of the sale of said premises properly 
applicable to the satisfaction of its judgment. 
That this defendant, or any other parties to this 
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suit, may become a purchaser at said sale, and that 
the officer executing the sale, shall execute and 
deliver the necessary conveyances to the pur- 
chaser or purchasers, and that said purchaser or 
purchasers at said sale, may be let into the posses- 
sion of said premises. 

That this defendant may have such other and 
further relief in the premises, as may be just and 
equitable, and as to this court shall seem just. 

CHARLES P. LUND, 
DAVIS & NEAL, 
Attorneys for Defendant, Washington Brick, Lime 
& Sewer Pipe Company. [198] 


Exhibit ‘‘A.”’ 


CONTRACT. 

THIS AGREEMENT, made this 28th day of 
February, A. D. 1920, by and between Scandinavian- 
American Building Company, a corporation, here- 
inafter called the ‘‘Owner,’’ party of the first part, 
and Washington Brick, Lime & Sewer Pipe Com- 
pany, a corporation organized and existing under 
the laws of the State of Washington, hereinafter 
called the ‘‘Contractor,’’ party of the second part, 

WITNESSETH: 

WHEREAS, the said Seandinavian-American 
Building Company, Owner, is about to begin the 
erection of a sixteen-story building on the propetry 
situated in Pierce County, Washington, described 
as follows: Lots (10), Eleven (11) and Twelve (12) 
in Block One Thousand Three (1003), as shown 
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and designated upon a certain plat entitled ‘‘Map of 
New Tacoma, W. T.,’’ of record in the office of the 
Auditor of Pierce County, Washington, according 
to plans and specifications prepared by Frederick 
Webber, of Philadelphia, Penn., architect, and 

WHEREAS, The said Washington Brick, Lime 
& Sewer Pipe Company is desirous of entering into 
a contract with the said Scandinavian-American 
Building Company, Owner, to furnish all the terra 
cotta above the dentil course over the back on two 
sides, being 11th and Pacific Avenue, the alley side 
to run to the granite base; the rear to run down to 
the wall of the adjoining building, according to 
estimate of February 19th, 1920, attached hereto; 
under and subject to all terms, limitations and con- 
ditions contained in the plans and_ specifications 
hereinbefore referred to. 

NOW THIS AGREEMENT WITNESSETH, 

Art. I. That in consideration of the agreements 
herein contained, the Owner agrees to pay the Con- 
tractor, the sum of One Hundred Nine Thousand 
Dollars ($109,000.00) in installments as hereinafter 
stated. Said payments, however, in no way lessen- 
ing the total and final responsibility of the Con- 
tractor. No payment shall be construed or consid- 
ered as an acceptance of any defective work or im- 
proper material. 

Although it is distinctly understood and agreed 
by and between the parties hereto that this con- 
tract is a whole contract, and not severable or di- 
visible, yet for the convenience of the Contractor, 
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it is stipulated that payments shall be made as fol- 
lows: 

75% monthly, to be paid in cash, of the estimated 
value of material delivered, and the balance of 25% 
to be paid within thirty (30) to sixty (60) days 
from the completion of this contract. 

Art. II. The said Contractor hereby covenants, 
promises and agrees to do all of the aforesaid work 
to be furnished and finished agreeably to the satis- 
faction, approval and acceptance of the Architect of 
said building and to the satisfaction, approval and 
acceptance of the said Owner, according to the true 
intent and meaning of the drawings, plans [199] 
and specifications made by said Architect, which 
said plans, drawings and specifications are to be 
considered as a part and parcel of this agreement, 
as fully as if there were at length herein set forth, 
and the said Contractor is to include and do all 
necessary work under his contract, not particularly 
specified, but required to be furnished and done in 
order to fully complete and fulfill his contract to the 
satisfaction of the said Architect and Owner afore- 
sald. 

Art. III. The Contractor hereby agrees that 
time shall be considered the very essence of this 
contract and to complete all the obligations herein 
assumed, and to enter into the spirit of co-operation 
under which all the Contractors are working. And 
the said Contractor further covenants and agrees to 
perform the work promptly, without notice on the 
pait of anyone, so as to complete the building at the 
earliest possible moment. 
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Art. IV. The Contractor further covenants 
and agrees to observe carefully the progress of the 
work upon the entire building, without notice from 
anyone, and to procure drawings at least two 
weeks prior to executing the work, and to perform 
his portion of the work upon said building at the 
earliest proper time for such work, and to be re- 
sponsible for all loss occasioned directly and indi- 
rectly by any lack of knowledge upon his part, as to 
the proper time to perform his work. 

Art. V. The said Contractor shall complete the 
several portions and the whole of the work com- 
prehended under this agreement by and at the time 
or times hereinafter stated, viz: 

Delivery of the aforementioned material to com- 
mence within four (4) months from the date of this 
contract, and to be completed within six (6) months. 

Should the Contractor be delayed in delivering 
his material, by the owner, certificates are to be 
given for payment for material completed at the 
factory. 

Art. VY%. The Purchaser shall furnish to the 
Manufacturer such further drawings or explana- 
tions as either party may consider necessary to de- 
tail and illustrate the work to be made, and the 
Manufacturer shall conform thereto as a part of 
this contract so far as the same may be consistent 
with the original drawings and specifications here- 
inbefore referred to and with the technical pos- 
sibilities of the material. 

Art. VI. Should the Contractor be delayed in 
the progress of the work under this contract by 
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strike, or common carrier, or casualty wholly be- 
yond the control of the Contractor, then the time 
herein designated for the completion of said work 
shall be extended for a period equivalent to the 
time lost, but no such allowance shall be made unless 
a claim therefor is presented in writing by the Con- 
tractor within twenty-four hours of the occurrence 
of such delay. [200] 

Art. VIT. And in case of default in any part of 
the said work within the times and periods above 
specified, the Contractor hereby promises and agrees 
to pay the Owner, and the Owner may deduct from 
any amount coming to the Contractor the sum of 
Fifty ($50.00) Dollars for each and every day’s de- 
lay until the completion of the work, not in the na- 
ture of a penalty, but in the nature of liquidated 
damages for the delay caused to the Owner in the 
completion of the work. 

Art. VIII. Any imperfect workmanship or other 
faults which may appear within one year after the 
completion of said work, and in the judgment of 
said Architect arising out of improper materials 
and workmanship, shall upon the direction of said 
Architect, be amended and made good by, and at 
the expense of the said Contractor, and in case of 
default so to do, the Owner may recover from said 
Contractor the cost of making good the work. 

Art. [X. The Contractor hereby agrees to re- 
move the dirt and rubbish accumulating on the 
premises, caused by the construction of his work, 
at such time or times as he may be instructed by the 
Owner or his representatives, and if not removed 
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promptly by the Contractor, the Owner is hereby 
authorized to remove the same at the expense of 
the said Contractor, and to deduct the cost thereof 
from any balance that may be due and owing him. 

Art. X. And should the Contractor at any time 
refuse or neglect to supply a sufficiency of properly. 
skilled workmen or materials of the proper quality 
or fail in any respect to prosecute the work with 
promptness and diligence or fail in the perform- 
ance of any of the agreements herein contained, 
such refusal, neglect or failure being certified by the 
Architect or the Owner, the latter shall be at liberty 
after two days’ written notice to the Contractor to 
provide any such labor or materials and to deduct 
the cost thereof from any money then due or there- 
after to become due to the Contractor under this 
Contract; and if the Architect or the Owner shall 
certify that such refusal, neglect or failure is suf- 
ficient ground for such action, the Owner shall also 
be at liberty to determine the employment to the 
Contractor for the said work and to enter upon the 
premises and take possession, for the purpose of 
completing the work included under this contract, 
of all materials, tools and apphances thereon and to 
employ any other person or persons to finish the 
work and provide the materials therefor; and in 
case of such discontinuance of the employment of 
the Contractor, the latter shall not be entitled to 
receive any further payment under this contract 
until the said work shall be wholly finished, at which 
time if the unpaid balance of the amount to be paid 
under this contract shall exceed the expense in- 
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curred by the Owner in finishing the work said ex- 
cess shall be paid by the Owner to the Contractor ; 
but if said expenses shall exceed such unpaid bal- 
ance, the Contractor shall pay the difference to the 
Owner. The expenses incurred by the Owner as 
herein provided, either for furnishing the materials 
or for finishing the work and any damage incurred 
through such default shall be itemized and certified 
by the Owner, which itemized statement shall be 
conclusive upon the Contractor. [201] 

Art. XI. And the Owner reserves the right, that 
uf there be any omission or neglect on the part of 
the said Contractor of the requirements of this 
agreement and the drawings, plans and specifica- 
tion, the said Owner may, at its discretion, declare 
this contract, or any portion thereof, forfeited; 
which declaration and forfeiture shall exonerate, 
free, and discharge the said Owner from any and 
all obligations and labilities arising under this con- 
tract, the same as if this agreement had never been 
made; and any amount due the Contractor by rea- 
son of work done or materials furnished prior to the 
forfeiture of this contract, shall be retained by the 
said Owner until full completion and acceptance 
of the building upon which said work has been done 
or said materials furnished, at which time the said 
Owner, after deducting all costs and expenses oc- 
casioned by the default of the said Contractor, shall 
pay or cause to be paid to him the balance with a 
statement of all said costs and expenses. 

Art. XII. And the Contractor further coven- 
ants, promises and agrees that he will make no 
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charge for any extra work performed or materials 
furnished in and about his contract, and he here- 
by expressly waives all right to any such compensa- 
tion, unless he shall first receive an order in writing 
for the same from the Owner. 

Art. XIII. And the Contractor hereby assumes 
entire responsibility and liability in and for any dam- 
age to persons or property during the fulfillment of 
this contract, caused directly or indirectly by the 
Contractor, his agents or employees, and the Con- 
tractor agrees at ‘his own expense to carry sufficient 
liability and workmen’s compensation insurance and 
to enter in and defend the Owner against, and save 
it harmless from loss or annoyance by reason of 
suits or claims of any kind on account of such al- 
leged or actual damages; or on account of alleged or 
actual infringements of patents in regard to anv 
method, device or apparatus, or any part thereof, 
put in, under or in connection with this contract, or 
used in fulfilling the same. 

The Contractor hereby further agrees not to as- 
sign or sublet in any manner whatsoever, any part 
or portion of this contract, without the written con- 
sent of the Owner, upon the express penalty of for- 
feiture of the entire contract, in the discretion of 
the Owner. 

Art. XV. And the Contractor shall at all times, 
when required by the Owner, before receiving any 
moneys under this contract, produce satisfactory 
vouchers and receipts from all employees and ma- 
terialmen for work done and materials furnished 
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in and about the erection and completion of the 
building covered by this contract. 

Art. XVI. And any and all work that may be 
cut out and omitted from this contract, during the 
progress of the work, shall be allowed by the Con- 
tractor at the regular contract price, and shall be 
adjusted and agreed upon by said parties before the 
final settlement of their accounts. [202] 

Art. XVII. The Owner shall not in any manner 
be answerable or accountable for any loss or dam- 
age that shall or may happen to the said work, or 
any part thereof, or to any of the materials or other 
things done, furnished and supplied by the Con- 
tractor, used and employed in finishing and complet- 
ing the same. 

Art. XVIII. It is hereby further mutually cov- 
enanted, promised and agreed, by and between the 
said parties, that in the event of any dispute or dis- 
agreement hereafter arising between them as to the 
character, style or portion of the work on said 
buildings to be done, or materials to be furnished 
under this contract, or the plans or specifications 
hereinbefore referred to, or any other matter in 
connection therewith, the same shall be referred to 
three arbitrators, one to be chosen by each of the 
parties hereto, and the third by the two arbitrators 
so selected, whose decision, or that of a majority of 
them in the matter, shall be final and binding upon 
them. 

Art. XIX. The Contractor shall, upon request 
from the Owner, furnish forthwith a bond or bonds 
in form and substance and with surety satisfactory 
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to the Owner, in the sum of Fifty-four Thousand 
($54,000,00) Dollars conditioned for the true and 
faithful performance of this contract on the part 
of the Contractor. The Bond, however, to be paid 
for by the Owner. 

Art, XX. All negotiations and agreements, oral 
or written, prior to this agreement, are merged 
herein and there are no understandings or agree- 
ments, verbal, written or otherwise, between the 
said parties except as herein set forth. This agree- 
ment cannot be changed, altered or modified in any 
respect except by the mutual consent of the parties 
endorsed hereon in writing and duly executed. 

The Contractor has read and fully understands 
this agreement and the said Contractor hereby cer- 
tifies that before the execution of his agreement he 
examined all the plans and specifications prepared 
in connection with the contract. 

And it is further agreed that the covenants, prom- 
ises and agreements herein contained shall be bind- 
ing upon and final upon the heirs, executors, ad- 
ministrators and successors of the parties hereto. 

IN WITNESS WHEREOFP, the said parties 
have hereunto set their hands and seals the day and 
year first above written. 
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Signed, sealed and delivered in the presence of 
SCANDINAVIAN-AMERICAN BUILD- 
ING COMPANY, 
By CHARLES DRURY, 
Its President. 
(Seal) J. SHELDON, 
Its Secretary. 
WASHINGTON BRICK, LIME & SEWER 
PIPE COMPANY, 
Contractor. 
By V. E. PIOLLET, 
Vice-President. 
CHARLES P. LUND, 
Secretary. [203] 


Exhibit ‘‘B.’’ 


WASHINGTON BRICK, LIME & SEWER 
PIPE COMPANY, a Corporation. 
Claimant, 
VS. 


SCANDINAVIAN-AMERICAN BUILDING 
COMPANY, a Corporation. 


NOTICE OF CLAIM OF LIEN. 


NOTICE IS HEREBY GIVEN that the Wash- 
ington Brick, Lime & Sewer Pipe Company, a cor- 
poration organized under the laws of the State of 
Washington, with its principal place of business at 
Spokane has and claims a lien upon certain real 
property described as: 
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Lots Ten (10), Eleven (11) and Twelve (12), 
in Block One Thousand Three (1003), as shown 
and designated on the map and plat of New 
Tacoma, as filed in the office of the Auditor of 
Pierce County, Washington, 

for materials furnished to Scandinavian-American 
Building Company, a corporation organized under 
the laws of the State of Washington, with its prin- 
cipal place of business at Tacoma, pursuant to a 
written written agreement between said Claimant 
and said Scandinavian-American Building Com- 
pany, a corporation, as owner, dated February 28th, 
1920, whereby said claimant agreed to furnish all 
the terra cotta for a building to be erected upon said 
real property herein described, according to plans 
and specifications prepared by the architect of said 
owner, and according to further drawings and ex- 
planations to be furnished by the owner, necessary 
to detail and illustrate the work to be made, for 
which the owner agreed to pay the sum of One 
hundred nine thousand ($109,000.00) Dollars. 

That pursuant to said contract, said Claimant 
commenced to deliver said materials to be used upon 
and in the construction of the building on said real 
estate, on September 25th, 1920, and ceased to de- 
liver the same on or about January 13th, 1921. 

That the owner or reputed owner of said real 
estate is Scandinavian-American Building Com- 
pany, a corporation. 

That there is now due and owing to said Washing- 
ton Brick, Lime & Sewer Pipe Company, a corpora- 
tion, claimant, from said Scandinavian-American 
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Building Company, a corporation, owner, the sum 

of Eighty-nine thousand ($89,000.00) dollars, with 

interest, over and above all just credits and offsets, 

for which said sum said claimant has and claims a 
lien upon said real estate. 

WASHINGTON BRICK, LIME & SEWER 

PIPE COMPANY, a Corporation, 
By A. B. FOSSEEN, 
Its President. 
Recorded February 24, 1921, on page 26, Book 16, 
Record of Liens, Pierce County, Washington. [204] 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jul. 25, 1921. FEF. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [205] 


a 


Answer of Scandinavian-American Building Com- 
pany, a Corporation, and F. P. Haskell, Jr., as 
Receiver of the Scandinavian-American Build- 
ing Company, to Cross-complaint of Washing- 
ton Brick, Lime & Sewer Pipe Company. 

The defendants, Scandinavian-American Build- 
ing Company, a corporation, and F. P. Haskell, Jr., 
as Receiver of the Scandinavian-American Build- 
ing Company, in answer to the cross-complaint of 
the Washington Brick, Lime and Sewer Company, 
a corporation,— 

IL. 

Deny the allegations contained in paragraph ten 

thereof and deny that the Scandinavian-American . 
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Bank of Tacoma at any time desired and intended 

or in any manner intended to construct a building 

of any kind, name or nature, upon any property 

whatsoever, and deny that the said bank at any 

time employed Frederick Webber to prepare the 

plans and drawings of any proposed building. 
JI. 

Answering paragraph eleven, defendants deny 
that the said bank at any time whatsoever had any 
purpose to erect any building whatsoever or that 
said bank ever procured its board of directors, or 
any other persons to incorporate the said Seandi- 
navian-American Building Company or that the said 
bank in any way caused or procured the execution 
and filing of articles of incorporation of the Scan- 
dinavian-American Building Company, by the per- 
sons therein mentioned, or any other persons. 

III. 

Answering paragraph eleven, on page seven of said 
cross-complaint, these defendants deny that the said 
bank at [206] any time acquired any property 
from the said Charles Drury, but allege that the 
said real property was deeded by the said 
Charles Drury for a valuable consideration to 
the said Scandinavian-American Building Com- 
pany. 

IV. 

Answering paragraph twelve, these defendants 
deny that the said bank transferred any property 
whatsoever to the Scandinavian-American Building 
Company without consideration and deny that the 
said Scandinavian-American Building Company at 
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any time or for any purpose was the agent or trustee 
of the said Secandinavian-American Bank at 
Tacoma, and deny that the said Scandinavian- 
American Bank conducted any operations or made 
any contracts in the erection of the structure therein 
mentioned. 

V. 

Answering paragraph thirteen, these defendants 
deny that the said bank in any manner caused any 
mortgage upon the said property to be executed, and 
deny that the mortgage therein mentioned was exe- 
cuted without consideration, and deny that the 
assignment of the said mortgage was made to the 
said bank without consideration. 

VE. 

Answering paragraph XIV these defendants deny 
that the said bank entered into any contract what- 
soever with the cross-complainant, but allege that 
the contract therein referred to was made by the 
defendant with the said Scandinavian-American 
Building Company. [207] 

VII. 

Answering paragraph XV_ these defendants deny 
that the cross-complainant furnished any material 
whatsoever to the said Scandinavian-American 
Bank or the said Seandinavian-American Build- 
ing Company, but allege that none of the ma- 
terial mentioned in said paragraph was ever deliv- 
ered either to the said Scandinavian-American 
Bank of Tacoma, or to the said Scandinavian-Amer- 
ican Building Company and deny that the said 
cross-complainant in fact manufactured any con- 
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siderable portions of the materials therein men- 
tioned. 
VIIt. 

Answering paragraph XVI these defendants 
deny that the cross-complainant was at any time 
ready, willing and able to furnish the material, or 
any part thereof as specified in said contract, or at 
all. 

IX. 

Answering paragraphs XVIT and XVIII these 
defendants allege that they have not knowledge or 
information sufficient to form a belief as to the truth 
or falsity of the allegations therein contained, and 
they therefore deny the same and each and every 
one thereof. 

x 

Answering paragraph XIX these defendants 
deny that the cross-complainant is entitled to $10,- 
000.00 as an attorney’s fee herein, or any other sum 
whatsoever. [208] 

2G 

Answering paragraph X-XI of said cross-com- 
plaint these defendants allege that the cross- 
complainant at all times dealt with the 
Scandinavian-American Building Company and that 
the said cross-complainant is estopped by its own 
contract. 


AS AN AFFIRMATIVE DEFENSE to the al- 
legations contained in the cross-complaint of the 
said cross-complainant, these defendants allege: 

it. 
That the cross-complainant dealt with the said 
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defendant, Scandinavian-American Building Com- 
pany, a corporation, as a corporate entity with ref- 
erence to the matters and things set forth in the 
cross-bill of complaint herein and they thereby 
estopped themselves from denying the corporate 
entity of the said defendant, Scandinavian-Amer- 
ican Building Company, and estopped themselves 
from denying a recital contained in the contract 
hereinafter mentioned, to the effect that the said 
Seandinavian-American Building Company was 
erecting the said building on the premises therein 
described and was the owner thereof. 


AS A SECOND DEFENSE against the cross- 
bill of the said cross-complainants, these defendants 
allege: 

ile 

That if the defendant, Scandinavian-American 
Building Company, a corporation, was, in law, the 
agent of the Scandinavian-American Bank of Ta- 
coma in the erection of the said building as set forth 
by the cross-complainants, that nevertheless, the 
defendants, Washington Brick, Lime and Sewer 
Company have no lien against the said property 
and that the said cross-complainants in the fur- 
nishing of such material and supplies to be used in 
the [209] construction of the said building did 
not mail to the said Scandinavian-American Bank 
of Tacoma, a notice, in writing, stating substantially 
that it had commenced the delivery of such mate- 
rials and supplies for use therein, that a lien might 
be claimed for the same, as it was required to do 
under the provisions of Section 1133 of Reming- 
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ton’s Codes and Statutes of Washington, as a pre- 
requisite to the filing of such lien. 

AS A THIRD DEFENSE to the cross-bill of 
complaint of the cross-complainants, these defend- 
ants allege: 

I. 

That the cross-complainants by filing its claim 
with the liquidators of the said defendants, Scandi- 
navian-American Bank of Tacoma, as set forth in 
the cross-bill of complaint herein, has estopped itself 
from proceeding upon the said cross-bill of com- 
plaint herein. 

AS A FOURTH DEFENSE to the cross-bill of 
complaint of the defendants, Washington Brick, 
Lime & Sewer Company, these defendants allege: 

I. 

That the building materials mentioned in the said 
cross-complaint as having been shipped to Tacoma 
by the cross-complainant are still in the possession 
of the said cross-complainant in the city of Tacoma, 
but that said materials were not shipped in accord- 
ance with the said contract, in this, to wit, that the 
materials for the lower floors of the said building 
have not been shipped complete, and that much of 
said materials 7s worthless for the reason that the 
same are cracked and split, and are not of uniform 
color. [210] 

AS A FIFTH DEFENSE to the cross-bill of 
complaint of the cross-complainants these defend- 
ants allege: 

i 
That since the institution of the above-entitled 
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action the Receiver herein called upon the said 
cross-complainant to deliver certain of the materials 
-described in said contract and in its cross-complaint 
herein, in order that the same might be placed upon 
the said structure to preserve the same from the 
elements, but that the said cross-complainant then 
refused and has at all times refused to make de- 
livery of any of such materials. 

WHEREFORE these defendants pray that the 
prayer of the cross-complainant’s cross-complaint 
be in all respects denied. * 

F. D. OAKLEY, 
KELLY & MacMAHON, 
Attorneys for Answering Defts. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Oct. 19, 1921. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [211] 


Reply to Answer and Cross-complaint of Washing- 
ton Brick, Lime & Sewer Pipe Company. 

Comes now complainant, MceClintic-Marshall 
Company, a corporation, and for its reply to the 
cross-complaint and counterclaim of the Washing- 
ton Brick Lime & Sewer Company as contained in 
its answer filed herein, says: 

il 

For reply to the 15th paragraph of the cross- 
complaint and counterclaim, this complainant says 
that it is without any knowledge or information 
sufficient to form a belief as to the matters and 
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things therein alleged and therefore denies the same 
and demands strict proof concerning the allegations 
contained in said paragraph. 

II. 

For reply to the 16th paragraph of the cross- 
complaint and counterclaim this complainant says 
that it is without knowledge or information suffi- 
cient to form a belief as to the matters and things 
therein set forth and therefore denies the same and 
demands strict proof thereof. 

III. 

For reply to the 17th paragraph of the cross- 
complaint and counterclaim this complainant ad- 
mits that on the 24th day of February, 1921, the 
cross-complainant filed a [212] notice of lien in 
writing in the auditor’s office of Pierce County, 
Washington, copy of which len is attached to the 
answer, marked Exhibit ‘‘B,’’ but this complainant 
says that it has no knowledge or information suffi- 
cient to form a belief as to whether the amount 
claimed in the lien is the correct amount due to said 
cross-complainant from the Scandinavian-American 
Building Company for the materials alleged to have 
been furnished and demands strict proof thereof. 

IV. 

For reply to the 19th paragraph of said cross- 
complaint and counterclaim this complainant admits 
that if cross-complainant prevails in this proceed- 
ing and establishes its lien for the amount claimed 
or for any other amount, it will be entitled to a 
reasonable attorney’s fee, but denies that the sum of 
$10,000 is a reasonable attorney’s fee to be allowed, 
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and avers that if the attorney’s fees be allowed to 
the cross-complainant if it should prevail, ought to 
be fixed by the Court. 
_E. M. HAYDEN, 
M. A. LANGHORNE, 
F. D. METZGER, 
Attorneys for Complainant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 27, 1922. EF. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [213] 


Order Allowing Ben Olson Company Leave to File 
Amended Answer and Cross-complaint. 

Upon the application of Stiles & Latcham and J. 
F. Fitch, its attorneys— 

ORDERED that defendant Ben Olson Company 
have leave to file an amended answer in the above- 
entitled action. 

EDWARD E. CUSHMAN, 
District Judge. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 24, 1922. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [214] 


Amended Answer of Ben Olson Company. 
Now comes the Ben Olson Company, a corporation 
organized under the laws of the state of Washington, 
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one of the defendants in the above-entitled action, 
and for its amended answer and counterclaim an- 
swers the amended and supplemental bill of com- 
plaint herein, under leave of the Court first had and 
obtained, as follows, to wit: 

i 

This defendant denies knowledge as to the mat- 
ters and things alleged in paragraphs XIV, XV, 
XVI and XVII of said amended and supplemental 
bill of complaint and therefore denies the same. 

IL. 

This defendant denies knowledge as to the mat- 
ters and things alleged in paragraph XVIII of 
said amended and supplemental bill of complaint 
except that it admits it has a right and interest 
in and to, and a lien upon said premises referred 
to in said complaint, but denies that said right, 
interest and len is junior, subsequent and inferior 
to the lien of the complainant. 

TIL. 

This defendant denies each and every allegation, 
matter and thing contained in paragraph XIX of 
said amended and supplemental bill of complaint. 

IV. 

This defendant denies knowledge as to the matters 
and things contained in paragraph XX of said 
amended and supplemental bill of complaint and 
therefore denies the same. [215] 

And for its cross-complaint and counterclaim 
against the complainant, and for cause of action 
against the Scandinavian-American Building Com- 
pany, a corporation, and Forbes P. Haskell, its 
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Receiver; Scandinavian-American Bank of Tacoma, 
a corporation; John P. Duke, as Supervisor of 
Banking of the State of Washington; and Forbes 
P. Haskell, as Assistant Supervisor of Banking of 
the State of Washington in charge of the liquidation 
of said bank, this defendant alleges and shows: 

ile 

That the Ben Olson Company is now and at all the 
times hereinafter mentioned, has been a corporation 
organized and existing under the laws of the State 
of Washington; that its annual license fee last due 
has been paid; and that it is a citizen of the State 
of Washington with its principal place of business 
in the City of Tacoma, Washington. 

II. 

That the Scandinavian-American Bank of Ta- 
coma and the Scandinavian-American Building 
Company are corporations, organized and existing 
under the laws of the State of Washington; are 
citizens of said State and are residents of the South- 
ern Division of Western District of the State of 
Washington; that John P. Duke is the regularly 
appointed, qualified and acting Supervisor of Bank- 
ing of the State of Washington, and successor in 
office of Claude P. Hay, named in the amended and 
supplemental bill of complaint as Commissioner of 
Banking for the State of Washington; that Forbes 
P. Haskell is the regularly appointed, qualified and 
acting assistant Supervisor of Banking of the State 
of Washington, and in charge of the liquidation 
of the affairs of the said Scandinavian-American 
Bank of Tacoma; that Forbes P. Haskell is also 
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the regularly appointed, qualified and acting re- 
ceiver of the Scandinavian-American Building Com- 
pany, and that leave to make the said Forbes P. 
Haskell, as receiver of the Scandinavian-American 
Building Company, a party to this action, has been 
heretofore entered by this Court. [216] 

ITT. 

On information and belief, this defendant alleges 
that the defendants Ann Davis and R. T. Davis, Jr., 
as executors of the estate of R. T. Davis, deceased, 
R. T. Davis, Jr., Lloyd Davis, Harry L. Davis, 
George L. Davis, Maud A. Davis, Marie A. Davis, 
Ruth G. Davis, Hattie Davis Tennant and Ann 
Davis, constitute a copartnership, doing business 
in Tacoma, Washington, under the name and style 
of Tacoma Millwork and Supply Company, and all 
of said named defendants, with the exception of 
Hattie Davis Tennant, are citizens of the State of 
Washington, and that the said Hattie Davis Ten- 
nant is a citizen of the State of California. 

LP 

On information and belief, this defendant al- 
leges that G. Wallace Simpson is a citizen of the 
State of Missouri, and that the complainant, Me- 
Clintic-Marshall Company, is a corporation, or- 
ganized and existing under and by virtue of the laws 
of the State of Pennsylvania, and a citizen of said 
State. 

v. 

On information and belief, this defendant al- 
leges that the defendants, Savage-Scofield Company; 
Puget Sound Iron & Steel Works; E. E. Davis & 
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Company; Henry Mohr Hardware Company, Ine.; 
Hunt & Mottet Co.; Edward Miller Cornice & Roof- 
ing Company; Far West Clay Company; St. Paul 
& Tacoma Lumber Company; United States Machine 
& Engineering Company; Washington Brick, Lime 
and Sewer Company, are all corporations organized 
and existing under the laws of the State of Wash- 
ington, and citizens of said State. 
VI. 

On information and belief this defendant alleges 
that the defendant, Otis Elevator Company is a 
corporation duly organized and existing under and 
by virtue of the laws of the State of New Jersey, 
and a citizen of said State, but has been admitted 
to do business in the State of Washington by vir- 
tue of having complied with the laws of the State 
of Washington, relative to foreign corporations. 
[217] 

Var 

On information and belief, this defendant alleges 
that the defendants, H. C. Greene, doing business 
as H. C. Greene Iron Works; J. D. Mullins, domg 
business as J. D. Mullins Bros.; S. O. Matthews 
and Frank L. Johns, a copartnership, doing business 
under the name of City Lumber Agency; Carl 
Gebbers and Fred S. Haines, copartners, doing busi- 
ness under the firm name and style of Ajax Elec- 
tric Company; 8. J. Pritchard and C. H. Graves, 
copartners, doing business as P. & G. Lumber Com- 
pany; Morris Kleiner, doing business as Liberty 
Lumber & Fuel Company; J. A. Soderberg, doing 
business as West Coast Monumental Company; 
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Theodore Hedlund, doing business as the Atlas 
Paint Company, and Robert M. Davis and Frank 
C. Neal, copartners, doing business under the firm 
name and style of Davis & Neal, are all citizens of 
the State of Washington and residents of the 
Southern Division of the Western District of Wash- 
ington. 
VIII. 

On information and belief this defendant alleges 
that the defendants, F. W. Madsen; Gustaf Jonas- 
son; N. A. Hanson; A. J. Van Buskirk; C. W. 
Grouse; F. L. Swain; D. A. Trolson; Fred Gus- 
tafson; E. Scheibal; Paul Scheibal; F. J. Kazda; 
W. Donnellan; P. Hagstrom; Arthur Purvis; Roy 
Farnsworth; C. B. Dustin; L. J. Pettifer; Charles 
Bond; L. H. Broten; W. Canady; L. R. Lilly; F. 
McNair; Dave Shields; Ed Lindberg; Joe Tikalsky; 
H. Monte; C. Gustafson; George Larson; EF. Mar- 
cellino; M. Swanson; William Griswold; C. E. Olson; 
C. I. Hill; Emil Johnson; C. Peterson; Earl Whit- 
ford; F. A. Fetterly; Thomas 8. Short; Sherman 
Wells; Carl J. Gerringer; George Gerringer; F. R. 
Schoen; A. W. Anfang; C. H. Boedecker; William 
L. Owne; F. N. Bergren; F. H. Godfrey and W. E. 
Morris, are each and every one of them citizens 
of the State of Washington, and residents of the 
Southern Division of the Western District of Wash- 
ington. 

DX. 

Irurther, defendant shows that the matter and 
amount in the above-entitled action exceed, exclu- 
Sive of costs, the sum of $3000.00 [218] 
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ae 

That on and prior to November Ist, 1919, the 
Secandinavian-American Bank of Tacoma, was the 
owner in fee of Lots Eleven (11) and Twelve (12) 
in Block one thousand and three (1003) as the same 
are shown and designated on a certain plat entitled 
‘‘Map of New Tacoma, W. T,”’ filed in the Auditor’s 
office. of Pierce County, Washington, February 3d, 
1875, and was occupying said building and conduct- 
ing therein its banking business. 

That said bank, desiring to enlarge its banking 
facilities and to provide more extensive and elab- 
orate quarters, employed one Frederick Webber, 
an architect of Philadelphia, Pa., to prepare plans 
and drawings of a proposed building to be erected 
on said real estate, and subsequently, said archi- 
tect prepared and delivered to said Bank, plans and 
drawings thereof. 

XI. 

That after receiving said plans and drawings, and 
in order to avoid the appearance to the general 
public that said bank was using its resources in 
the building of said structure, it caused certain 
of its directors and stockholders, to wit: J. E. Chil- 
berg, and Gustav Lindberg, to execute Articles of 
Incorporation of the Scandinavian-American Build- 
ing Company, with a capital stock of Two Hundred 
‘Thousand Dollars ($200,000.00), designating as trus- 
tees thereof, J. E. Chilberg, O. 8S. Larson, 
Jafet Lindberg, Gustaf Lindberg, Charles Drury, 
James R. Thompson and George G. Williamson, 
who were also all of the directors of said bank, to 
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serve for the first six months, and said Larson, 
as President of said bank subscribed for all of the 
capital stock of said corporation, except one share 
each held by said trustees, in order to qualify them 
as trustees. 

XIT. 

That on or about February 9, 1920, said bank 
purchased from Charles Drury, one of its directors, 
and his wife, Lot Ten (10) in said Block one thou- 
sand and three (1003), adjoining said building. 

XIII. 

Thereafter, on or about March 10, 1920, said 
bank, without any consideration, although its value 
was in excess of One Hundred [219] Thousand 
Dollars ($100,000.00), executed and filed a deed of 
conveyance to said building company of Lots Eleven 
(11) and Twelve (12) aforesaid; and thereupon, 
said bank, in pursuance of its said plans and in 
the name of said building company, but in truth 
and in fact, as its agents and trustees, entered upon 
the construction of a sixteen story building which 
contemplated a cost and expenditure of in excess 
of $1,200,000.00. And thereafter, said building 
operations, negotiations of contracts for materials 
and work thereon and all business of every kind 
in connection therewith was carried on and conducted 
by the principal officers of the bank and all pay- 
ments for materials, labor and other service were 
made by said bank. 

2S JING 

On or about March 10, 1920, said bank, in the 

name of said building company, caused a mortgage 
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on said real estate to be executed and filed, to one G. 
Wallace Simpson, to secure the payment of $600,- 
000.00, but no consideration was paid or advanced, 
or contracted to be paid or advanced thereunder. 

On or about January 21st, 1921, said bank after 
its insolvency as hereinafter stated, without any 
consideration therefor, procured said Simpson to 
execute a written assignment of said mortgage to 
said bank and caused said assignment to be filed 
in the Auditor’s office of Pierce County, Washing- 
ton. That shortly thereafter, said Scandinavian- 
American Bank of Tacoma was declared insolvent 
and placed in charge of Forbes P. Haskell, as Dep- 
uty Bank Commissioner of the State of Washington, 
and afterwards, said Deputy Bank Commissioner 
without any lawful authority therefor, procured an 
assignment to be executed to him of a mortgage to 
secure an indebtedness of Seventy Thousand Dol- 
lars ($70,000.00), on said real estate, and now 
claims to hold title thereto. 

Xe 

That thereupon, and on the 27th day of February, 
1920, the said Scandinavian-American Bank of 
Tacoma further procured its said directors to enter 
into a contract with the defendant Ben Olson Com- 
pany, in the name of said Scandinavian-American 
Building Company, as [220] the contracting party, 
by said Drury, its President, but in behalf of said 
Scandinavian-American Bank of Tacoma, for the 
plumbing and heating materials and labor, for said 
building, for the express sum of Ninety Thousand 
Dollars, ($90,000.00), but for the actual sum of 
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Ninety-one Thousand Dollars ($91,000.00), One 
Thousand Dollars of which sum was to be paid, 
and was paid, by sale and delivery to this defend- 
ant of the radiators upon the old building; and 
said contract provided that the sum of Ninety 
Thousand Dollars should be paid as follows, to wit: 

‘75% monthly, to be paid in cash of the esti- 
mated value of work delivered and also of work 
erected in place, and the balance to be paid 
within thirty (80) to sixty (60) days from the 
completion and acceptance of work by the 
Architect.’’ 

And it was further provided by said contract as 
follows, viz: 

‘Contractor to follow erection of steel work 
with all main lines for plumbing and heating 
and to buy, if necessary, piping in the open 
market in order to keep up with the steel work, 
so that the whole of said work can be completed 
within ten (10) months from the date of this 
contract.’ 

A copy of said contract is annexed hereto, and 
made a part hereof, being marked, ‘‘Ben Olson Com- 
pany Exhibit ‘A.’ ”’ 

OVE 

That this defendant, Ben Olson Company, fur- 
nished its bond for $45,000.00, and otherwise com- 
plied with all of the terms of said contract, and, 
commencing with July 1, 1920, it furnished and 
delivered to said premises materials for said plumb- 
ing and heating, as follows: 
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1920 
July 1, materials of the value of 
C1)... «ai Rei ee eee ercn rae $8,378.03 
August 30, materials of the value of 
Cp ese 7,764.83 
January 4, materials of the value of 
(:) per oe 7,814.40 
January 15, materials of the value of 
(4) .cn dese eae eee 675.81 
WOtall «9 vac Sate? ae ae $24,633.07 
XVII 


That this defendant, Ben Olson Company, also 
procured ready for delivery, and stored in its ware- 
house, materials for said plumbing and heating of 
said building not adapted to any other building, 
as follows: [221] 


1921 
Jan. 4, materials of the value of.......... $5,875.60 
2110 area or 2,250.00 
Total: eee $8,125.60 
DOV. 


That this defendant, Ben Olson Company, also 
procured from Crane Company, 86 Closets complete 
with fixtures adapted to said building, which Crane 
Company charges against this defendant, parts of 
which were delivered to said building, and the re- 
mainder of which it has ready for delivery in its 
warehouse in Tacoma; said closets not being adapted 
to any other building. 
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January 21, 1921, 86, remainder of closets of the 
value of $6,132.66. 

XIX. 

That this defendant, Ben Olson Company, also 
procured from Crane Company, certain toilet-room 
and lavatory materials and fixtures adapted only to 
said building, which Crane Company charges against 
this defendant, and has ready for delivery, in its 
warehouses in Tacoma; said toilet-room and lavatory 
materials and fixtures not being adapted to any 
other building. 

January 21, 1921, Toilet and Lavatory materials 
and fixtures of the value of ...... $12,910.76. 
XX. 

That all of said materials and fixtures not actually 
delivered on said premises were procured by this 
defendant in time, and would have been delivered 
and put in place in said building, within the time 
provided in said contract, but for the fact that the 
construction of said building was so delayed by the 
owners and the steel contractors thereof, that the 
same could neither be placed upon the premises nor 
erected. 

DOT. 

That this defendant furnished and performed 
labor in the construction of the plumbing and heat- 
ing of said building, under said contract, which 
eontinued until January 15, 1921, of the 
“kG OIL 5 oles ke hr $2,279.80. 
[222] 

DOL. 
That no part of the said contract price of Ninety- 
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one Thousand Dollars has been paid, except the fol- 
lowing, viz: 
July 1, 1920, by Radiators in old 
Buildin ee $ 1,000.00 
July 138, 1920, Account of Materials, 
Cas Ih) ee rea: 6,283.52 
Account of Labor 
( Cash). ere 122.25 
Sept. 24, 1920, A/e of Materials 
(Cash... 
A/e of Labor (Cash) 156.00 6,019.79 


Total Payments ..$ 138,425.56 

2OSUGE 
That to have completed the work of the plumbing 
and heating of said building under said contract, 
this defendant Ben Olson Company, would have 
had to procure and furnish additional materials of 


the value Of 4: .c4k.kaee ee ee $16,691.64 
and additional labor at a cost of ...... 11,196.70 
or a total additional expense of ....  .. $27,888.34 


Whereby the entire cost of the labor and materials 
to this defendant, upon said plumbing and heating 
contract work, would have been ........ $79,690.43 
and the remainder of the contract price of said 
work being $91,000.00, less the entire expense for 
labor and materials above stated, to wit: $8,029.77, 
would have been an earned profit of this defendant, 
under said contract. 

XXTV. 

That this defendant, Ben Olson Company, was, at 
all times ready, able and willing to proceed with 
said plumbing and heating work, under said con- 
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tract, and would have proceeded with and completed 
the same, and would have earned the said profit 
of $8,029.77, but for the following facts to wit: 
The construction of said building was proceeded 
with, so that on the 15th day of January, 1921, 
the steel framework thereof was practically com- 
pleted, and this defendant had been able to install 
a small part of the plumbing and heating materials, 
and awaited progress of te other contractors to 
permit it to install the remainder thereof, but on 
the 15th day of January, the said Scandinavian- 
American [223] Bank of Tacoma, which had 
provided and paid the money necessary for cash 
payments for the construction of said building up 
to that time, became insolvent, and its affairs were 
taken possession of by the said Claude P. Hay, 
as State Bank Commissioner (whose successor in 
office is defendant John Duke, Supervisor of Bank- 
ing), who proceeded to liquidate it, with the assis- 
tance of the said Forbes P. Haskell, as Deputy State 
Bank Commissioner, and, thereafter, and on said 
15th day of January, 1921, and because of the in- 
solvency of said Scandinavian-American Bank of 
Tacoma, and said Hay, as such State Bank Commis- 
sioner, and said Scandinavian-American Building 
Company; and said Scandinavian-American Bank 
of Tacoma, and said Scandinavian-American Build- 
ing Company failed, neglected and refused to pay 
to this defendant the sum of $14,288.18, being 
79% of the value of the materials and labor of the 
value of $19,050.90, which had been theretofore 
certified as delivered and performed, on the 4th 
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day of January, 1921, by the Architect of said 
building; whereupon and wherefore, this defendant 
was compelled to cease all work on said building, 
and said contract was terminated. 

DONE 

That thereafter, and on the 14th day of April, 
1921, and within 90 days after the furnishing of its 
last materials, and the performance of its last labor 
upon said building, this defendant duly filed and 
recorded with the County Auditor of said Pierce 
County, its claim of lien, duly verified by oath, for 
the said materials and labor upon said Lots 10, 11 
and 12, in Block 1003 as provided by the laws of 
the State of Washington, in the sum of $41,666.52; 
a copy of which lien claim is hereto attached, and 
made a part hereof, being marked ‘‘Ben Olson Com- 
pany Exhibit ‘B’ ’’; and that by inadvertence and 
mistake, the name of said Scandinavian-American 
Building Company, in the caption of said lien claim, 
and in the fifth line of the body of said claim was 
wrongly written ‘‘Scandinavian Building Com- 
pany,’’ and this defendant will upon the hearing of 
this cause, ask leave of the Court, to amend said 
claim of lien so that the true name of said Scandi- 
navian-American Building Company, may appear 
in all the parts thereof. [224] 

XXVI. 

That this defendant has commenced no action for 
the foreclosure of its said lien, or for the recovery 
of the sum due it upon said contract; though it 
heretofore presented to said State Bank Commis- 
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sioner its claim as a creditor of said Scandinavian- 
American Bank of Tacoma, which he disallowed. 
XXVIT. 

That Article XIV of said contract read as fol- 
lows: 

‘Art. XIV. And the Contractor further 
agrees for himself, his heirs, executors, admin- 
istrators and assigns to waive all right to any 
mechanic’s claim or lien against said premises, 
and hereby agrees not to file any claim or lien 
whatsoever against the premises involved in 
tins coMmuract.’’ 

That at the time of the execution of said contract, 
this defendant objected to the inclusion of said 
article therein, and refused to execute the same 
with said article therein. But thereupon, to in- 
duce this defendant to execute said contract with 
said article included, the following representations 
were made to it by Ole 'S. Larsen, President of said 
Sceandinavian-American Bank of Tacoma and 
Charles Drury, President of said Scandinavian- 
American Building Company, to wit: 

1. That all other contracts for labor and mate- 
rials for said building contained and would contain 
a like provision for waiving of liens. 

2. That contracts had been made between said 
Bank and said Building Company, and certain 
third persons, that said third persons would furnish 
- all the money necessary to pay the cost of said 
Building in the sum of One Million Two Hundred 
and Fifty Thousand ($1,250,000) Dollars, and 
would accept mortgages on said premises to secure 
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the repayment of said sum; but that it was neces- 
sary, in order to secure the said money, that said 
premises should remain free of liens. 

That this defendant believed and relied upon 
said representations, and thereupon so _ believing 
and relying, executed said contract, but would not 
have done so but for said belief and reliance. [225] 

That had said representations been true said 
building would have been fully financed, and all 
labor and materials would have been paid for, and 
the necessity for any claims or liens would have 
been obviated. 

That neither of said representations was true. 
That many of the most important contracts for 
labor and materials to be furnished for said build- 
ing did not contain waivers of the right to file liens; 
and no contracts had been made, or were ever made, 
with third persons to furnish $1,250,000.00 or any 
other sum for the financing of said building con- 
struction. 

That the falsity of said representations was not 
known to this defendant until after the commence- 
ment of this action, 

And that by reason of the foregoing facts, and 
of the abandonment of said contract by the said 
Bank and Building Company, they and the said 
John P. Duke, Supervisor of Banking and Forbes 
P. Haskell, Receiver of said Scandinavian-Ameri- 
can Building Company, are, and each of them is, 
and of right ought to be estopped from asserting 
said Article XIV of said contract against this de- 
fendant. 
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WHEREFORE, the defendant, Ben Olson Com- 
pany, prays the judgment of this Honorable Court, 
in its behalf, as follows: 

1. That the defendants, Seandinavian-American 
Bank of Tacoma, Seandinavian-American Building 
Company, and John P. Duke, as State Supervisor 
of Banking for the State of Washington, and 
Forbes P. Haskell as Receiver of said Scandina- 
vian-American Building Company, and all other de- 
fendants, may be required to answer to the matters 
herein alleged as this defendant’s counterclaim. 

2. That this defendant may have judgment 
herein against the said Seandinavian-American 
Bank of Tacoma, said Seandinavian-American 
Building Company, and said John P. Duke, as State 
Supervisor of Banking for the State of Washing- 
ton, and Forbes P. Haskell, as Receiver of said 
Seandinavian-American Building Company, for the 
sum of Forty-nine Thousand Six Hundred and 
Eighty-six and 10/100 Dollars ($49,686.10), less 
such sum as may be awarded herein to the said 
Crane Company, upon [226] its len claim, if 
any, with interest thereon, from January 15, 1921, 
together with a further sum equal to seven per cent 
of its judgment as an attorney’s fee of foreclosure, 
and its costs herein. — 

3. That the sum of $41,666.52 (ess any sum 
awarded herein to the said Crane Company), with 
the interest thereon, attorney’s fees and costs, be 
adjudged at first and valid lien against the lands 
and premises hereinbefore described. 

4. That the sum of $8,029.77, included in said 
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judgment, with the interest thereon, be adjudged 
and allowed as a claim established against the prop- 
erty and assets of said Scandinavian-American Bank 
of Tacoma, in liquidation in the hands of the said 
John P. Duke, as State Commissioner of Banking 
of the State of Washington. 

do. That said lands and premises and the build- 
ing thereon be ordered sold, in satisfaction of the 
amount so found due to this defendant, for which 
it is entitled to a len, according to law and the 
practice of this Court, and that the proceeds of 
such sale be applied to the payment of this defend- 
ant’s lien, judgment and costs. 

6. That any deficiency that may remain after 
said sale, and after the application of the proceeds 
thereof to the payment of this defendant’s lien 
judgment for said $41,666.52, interest, attorney’s 
fees and costs, may be likewise adjudged and al- 
lowed as a claim established against the property 
and assets of the said Scandinavian-American Bank 
of Tacoma, in liquidation in the hands of the said 
John P. Duke, as supervisor of Banking of the 
State of Washington. 

7. That this defendant, or any other party to this 
action may become a purchaser at the sale of said 
property, and that the officer executing the order 
of sale, execute and deliver the necessary convey- 
ance to the purchaser or purchasers; and that the 
purchaser or purchasers may be let into the posses- 
sion of the premises upon production of such con- 
veyance or conveyances, 
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8. That this defendant may have such other and 
further relief in the premises as may be just and 
equitable. 

BEN OLSON COMPANY, 
Defendant. 

O. B. OLSON, 
President. 

STILES & LATCHAM and [227] 
od. HY. FITCH, 
Attorneys for Ben Olson Company, Defendant. 
[228] 


Ben Olson Company Exhibit ‘‘A.’’ 

THIS AGREEMENT, made this 27th day of 
February, A. D. 1920, by and between Scandinavian- 
American Building Company, a corporation, here- 
inafter called the ‘‘Owner,’’ party of the first part, 
and Ben Olson Co., of Tacoma, Washington, here- 
inafter called the ‘‘Contractor,’’ party of the second 
part. 

WITNESSETH: 

WHEREAS, the said Scandinavian-American 
Building Company, Owner, is about to begin the 
erection of a sixteen story building on the property 
situated in Pierce County, Washington, described 
as follows: Lots Ten (10), Eleven (11) and Twelve 
(12) in Block One Thousand Three (1003) as shown 
and designated upon a certain plat entitled ‘‘Map 
of New Tacoma, W. T.,’’ of record in the office of 
the Auditor of Pierce County, Washington, accord- 
ing to plans and specifications prepared by Ireder- 
ick Webber, of Philadelphia, Pennsylvania, Archi- 
tect, and 
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WHEREAS, the said Ben Olson Co., of Tacoma, 
Washington, is desirous of entering into a contract 
with the said Scandinavian-American Building Com- 
pany, Owner, to furnish all plumbing and heating, 
as per estimate of February 21, 1920, hereto at- 
tached, under and subject to all terms, limitations 
and conditions contained in the plans and specifi- 
cations hereinbefore referred to. 

NOW THIS AGREEMENT WITNESSETH: 

Art. I. That in consideration of the agreements 
herein contained, the Owner agrees to pay to the 
Contractor the sum of Ninety Thousand and no/100 
($90,000.00) Dollars in installments as hereinafter 
stated. Said payments, however, in no way lessen- 
ing the total and final responsibility of the Con- 
tractor. No payment shall be construed or consid- 
ered as an acceptance of any defective work or im- 
proper material. 

Although it is distinctly understood and agreed 
by and between the parties hereto that this contract 
is a whole contract, and not severable or divisible, 
yet for the convenience of the Contractor, it is 
stipulated that payments shall be made as follows: 

75% monthly, to be paid in cash, of the estimated 
value of work delivered and also of work erected 
in place, and the balance of 25% to be paid within 
thirty (30) days to sixty (60) days from the com- 
pletion and acceptance of work by the Architect. 

Art. II. The said Contractor hereby covenants, 
promises and agrees to do all of the aforesaid work 
to be furnished and finished agreeably to the satis- 
faction, approval and acceptance of the Architect 
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of said building and to the satisfaction, approval 
and acceptance of the said Owner, according to the 
true intent and meaning of the drawings, plans and 
specifications made by said Architect, which said 
plans, drawings and specifications are to be consid- 
ered as a part and parcel of this agreement, as 
fully as if they were at length herein set forth, and 
the said Contractor is to include and do all neces- 
sary work under his contract, not particularly speci- 
fied, but required to be furnished and done in order 
to fully complete and fulfill his contract to the satis- 
faction of the said Architect and Owner aforesaid. 

Art. ITI. The Contractor hereby agrees that 
time shall be considered the very essence of this 
contract and to complete all the obligations herein 
assumed, and to enter into the spirit of co-opera- 
tion under which all the Contractors are working. 
And the said Contractor further covenants and 
agrees to perform the work promptly, without no- 
tice on the part of anyone, so as to complete the 
building at the earliest possible moment. 

Art. IV. The Contractor further covenants and 
agrees to observe carefully the progress of the 
work, upon the entire building, without, [229] 
notice from anyone, and to procure drawings at 
least two weeks prior to the execution of the work, 
and to perform his portion of the work upon said 
building at the earhest proper time for such work, 
and to be responsible for all loss occasioned directly 
and indirectly by any lack of knowledge upon his 
part, as to the proper time to perform his work. ; 

Art. V. The said Contractor shall complete the 


312 Forbes P. Haskell et al. vs. 


several portions and the whole of the work compre- 
hended under this agreement by and at the time 
hereinafter stated, viz.: 

Contractor to follow erection of steel work with 
all main lines for plumbing and heating and to buy, 
if necessary, piping in the open market in order to 
keep up with the steel work, so that the whole of 
said work can be completed within ten (10) months 
from the date of this contract. 

It is also understood and agreed that the radi- 
ators from the old building are to belong to the con- 
tractor. 

Art. VI. Should the Contractor be delayed in the 
progress of the work under this contract by strike, 
or common carrier, or casualty wholly beyond the 
control of the Contractor, then the time herein desig- 
nated for the completion of said work shall be ex- 
tended for a period equivalent to the time lost, but 
no such allowance shall be made unless a claim 
therefor is presented in writing by the Contractor 
within twenty-four hours of the occurrence of such 
delay. 

Art. VII. And in case of default in any part of 
the said work within the times and periods above 
specified, the Contractor hereby promises and agrees 
to pay the Owner, and the Owner may deduct from 
any amount coming to the Contractor the sum of 
Fifty ($50.00) Dollars for each and every day’s 
delay until the completion of the work, not in the 
nature of a penalty, but in the nature of liquidated 
damages for the delay caused to the Owner in the 
completion of the work. 
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Art. VIII. Any imperfect workmanship or other 
faults which may appear within one year after the 
completion of said work, and in the judgment of 
said Architect arising out of improper materials or 
workmanship, shall, upon the direction of said 
Architect, be amended and made good by, and at 
the expense of, said Contractor, and in case of de- 
fault so to do, the Owner may recover from said 
Contractor the cost of making good the work. 

Art. IX. The Contractor hereby agrees to re- 
move the dirt and rubbish accumulating on the 
premises, caused by the construction of his work, 
at such time or times as he may be instructed by 
the Owner or his representatives, and if not re- 
moved promptly by the Contractor, the Owner is 
hereby authorized to remove the same at the ex- 
pense of the said Contractor, and to deduct the cost 
thereof from any balance that may be due and ow- 
ing him. 

Art. X. And should the Contractor at any time 
refuse or neglect to supply a sufficiency of prop- 
erly skilled workmen or of materials of the proper 
quality or fail in any respect to prosecute the work 
with promptness and diligence or fail in the perform- 
ance of any of the agreements herein contained, such 
refusal, neglect or failure being certified by the Ar- 
chitect or the Owner, the latter shall be at liberty af- 
ter two days’ written notice to the Contractor to pro- 
vide any such labor or materials and to deduct the 
cost thereof from any money then due or thereafter 
to become due to the Contractor under this contract; 
and if the Architect or the Owner shall certify that 
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such refusal, neglect or failure is sufficient ground 
for such action, the Owner shall also be at liberty 
to terminate the employment of the Contractor for 
the said work and to enter upon the premises and 
take possession, for the purpose of completing the 
work included under this contract, of all materials, 
tools, and appliances thereon and to employ any 
other person or persons to finish the work and pro- 
vide the materials therefor; and in case of such 
discontinuance of the employment of the ‘Con- 
tractor, the latter shall not be entitled to receive any 
further payment under this contract until the said 
work shall be wholly finished, at which time if the 
unpaid balance of the [230] amount to be paid 
under this contract shall exceed the expense in- 
curred by the Owner in finishing the work said 
excess shall be paid by the Owner to the Contractor ; 
but if said expenses shall exceed such unpaid bal- 
ance, the Contractor shall pay the difference to the 
Owner. The expenses incurred by the Owner as 
herein provided, either for furnishing the materials 
or for finishing the work and any damage incurred 
through such default shall be itemized and certi- 
fied by the Owner, which itemized statement shall 
be conclusive upon the Contractor. 

Art. XI. And the Owner reserves the right, that 
if there be any omission or neglect on the part of 
the said Contractor of the requirements of this 
agreement and the drawings, plans and specifica- 
tions the said Owner may, at its discretion, declare 
this contract, or any portion thereof, forfeited ; 
which declaration and forfeiture shall exonerate, 
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free, and discharge the said Owner from any and 
all obligations and liabilities arising under this con- 
tract, the same as if this agreement had never been 
made; and any amount due the Contractor by rea- 
son of work done or materials furnished prior to 
the forfeiture of this contract, shall be retained by 
the said Owner until the full completion and ac- 
ceptance of the building upon which said work has 
been done or said materials furnished, at which time 
the said Owner, after deducting all costs and ex- 
penses oceasioned by the default of the said Con- 
tractor, shall pay or cause to be paid to him the 
balance with a statement of all said costs and ex- 
penses. 

Art. XIT. And the Contractor further cove- 
nants, promises and agrees that he will make no 
charge for any extra work performed or materials 
furnished in and about his contract, and he hereby 
expressly waives all right to any such compensation, 
unless he shall first receive an order in writing for 
the same from the Owner. 

Art. XIII. And the Contractor hereby assumes 
entire responsibility and liability in and for any 
damage to persons or property during the fulfill- 
ment of this contract, caused directly or indirectly 
by the Contractor, his agents or employees, and the 
Contractor agrees at his own expense to carry suffi- 
cient lability and workman’s compensation insur- 
ance and to enter in and defend the Owner against, 
and waive it harmless from loss or annoyance by 
reason of suits or claims of any kind on account of 
such alleged or actual damages; or on account of 
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alleged or actual infringements of patents in regard 
to any method, device or apparatus, or any part 
thereof, put in, under, or in connection with this 
contract, or used in fulfilling the same. 

The Contractor hereby further agrees not to as- 
sign or sublet in any manner whatsoever, any part 
or portion of this contract, without the written con- 
sent of the Owner, upon the express penalty of 
forfeiture of the entire contract, in the discretion 
of the Owner. 

Art, XIV. And the Contractor further agrees 
for himself, his heirs, executors, administrators and 
assigns to waive any and all right to any mechanic’s 
claim for lien against said premises, and hereby 
expressly agrees not to file any claim or lien whatso- 
ever against the premises involved in this contract. 

Art. XV. And the Contractor shall at all times, 
when required by the Owner, before receiving any 
moneys under this contract, produce satisfactory 
vouchers and receipts from all employees and mate- 
rial men for work done and materials furnished in 
and. about the erection and completion of the build- 
ing covered by this contract. 

Art. XVI. And any and all work that may be 
cut out and omitted from this contract, during the 
progress of the work, shall be allowed by the Con- 
tractor at the regular contract price, and shall be 
adjusted and agreed upon by said parties before 
the final settlement of their accounts. 

Art. XVII. The Owner shall not in any manner 
be answerable or accountable for any loss or dam- 
age that shall or may happen to the said work, or 
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any part thereof, or to any of the materials or other 
things [231] done, furnished and supplied by the 
Contractor, used and employed in finishing and com- 
pleting the same. 

Art. XVIII. It is hereby further mutually cove- 
nanted, promised and agreed, by and between the 
said parties, that in the event of any dispute or dis- 
agreement hereafter arising between them as to the 
character, style or portion of the work on said build- 
ings to be done, or materials to be furnished under 
this contract, or the plans and specifications here- 
inbefore referred to, or any other matter in connec- 
tion herewith, the same shall be referred to three 
arbitrators, one to be chosen by each of the parties 
hereto, and the third by the two arbitrators so 
selected, whose decision, or that of a majority of 
them in the matter, shall be final and binding upon 
them. 

Art. XIX. The Contractor shall, upon request 
from the Owner, furnish forthwith a bond or bonds 
in form and substance and with surety satisfactory 
to the Owner, in the sum of Forty-five Thou- 
sand ($45,000.00) Dollars, conditioned, for the true 
and faithful performance of this contract on the 
part of the Contractor. 

Art. XX. All negotiations and agreements, oral 
or written, prior to this agrement, are merged 
herein and there are no understandings or agrec- 
ments, verbal, written or otherwise, between the 
said parties except as herein sect forth. This agree- 
ment cannot be changed, altered or modified in any 
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respect except by the mutual consent of the parties 
endorsed hereon in writing and duly executed. 

The Contractor has read and fully understands this 
agreement and the said Contractor hereby certified 
that before the execution of this agreement he ex- 
amined all the plans and specifications prepared in 
connection with the contract. 

It is further agreed that the covenants, promises 
and agreements herein contained shall be binding 
and final upon the heirs, executors, administrators 
and successors of the parties hereto. 

IN WITNESS WHEREOF, The said parties 
have hereunto set their hands and seals the day and 
year first above written. 

Signed, sealed and delivered in the presence of: 

SCANDINAVIAN-AMERICAN BUILD- 
ING COMPANY. 
By CHARLES DRURY, 
Its President. 
J. P. SHELDON, 
Its Secretary. 
BEN OLSON COMPANY, 
Contractor. 
O. B. OLSON, 
President. [232] 
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Ben Olson Company Exhibit ‘‘B.”’ 


BEN OLSON COMPANY, a Corporation, 
Claimant, 
vs. 


SCANDINAVIAN-AMERICAN BANK OF TA- 
COMA and SCANDINAVIAN BUILDING 
CO., 
Respondents. 
LIEN CLAIM NOTICE. 


Notice is hereby given that on the 27th day of 
February, 1920, Ben Olson Company, a corporation 
organized and existing under the laws of the State 
of Washington, and having its place of business at 
Tacoma, Pierce County, was, at the request of the 
Scandinavian-American Bank of Tacoma, and the 
Scandinavian Building Company, employed to fur- 
nish and construct all the plumbing and heating 
plant for the building, thereafter partially erected 
by said Bank and Building Company, upon Lots 
10, 11 and 12, in Block 1003 of the official plat of 
‘‘New Tacoma W. T.’’ filed and recorded in the 
office of the Auditor of said Pierce County, Febru- 
ary 3, 1875, of which property the owners and re- 
puted owners were, and are, the said Scandinavian- 
American Bank of Tacoma, and Scandinavian- 
American Building Company. 

That said Ben Olson Company commeneed to fur- 
nish the materials for said plumbing and heating of 
said Building and to perform the labor of installing 
said materials on or about June 20, 1920, and con- 
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tinued to furnish said materials and perform said 
labor until January 15, 1921, when further prosecu- 
tion of said work was stopped by the abandonment 
of construction of said building by said owners, and 
their refusal to further prosecute the same. 

That the value of the materials so furnished by 
said Ben Olson Company was as follows, viz: 

1. Materials actually furnished and deposited 
upon the premises for installation $30,560.86. 

2. Materials procured by said Ben Olson Com- 
pany to be manufactured specially for said build- 
ing according to the plans and specifications for the 
plumbing and heating thereof, and delivered by the 
manufacturers to said Ben Olson Company, in the 
City of Tacoma ready for use in said building 
$21,293.42. Total materials $51,854.28. 

That the value of the labor performed in the 
installation of materials in said building was $2,- 
237.80. 

That no part of the value of said materials and 
labor has been paid except the sum of $12,425.56, 
paid on account of materials deposited on the prem- 
ises and the labor thereon; and 

That the said Ben Olson Company claims a len 
upon the property above described, for the unpaid 
portion of the value of said materials and labor, in 
the sum of $41,666.52, less the amount of any lien 
which may be allowed to the Crane Company for 
materials furnished by it to said Ben Olson Com- 
pany, for use in said building. 
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Dated, Tacoma, Washington, April 14, 1921. 
BEN OLSON COMPANY, 
By O. B. OLSON, 

President. 


State of Washington, 
County of Pierce,—ss. 

O. B. Olson, having been first duly sworn on his 
oath says: I am President of the Ben Olson Com- 
pany, the claimant above named; I have read the 
foregoing claim and know the contents thereof, and 
believe the same to be just. 

O. B. OLSON. 


Subscribed and sworn to before me this 14th day 
of April, 1921. 
F, KE. HILBIBER, 
Notary Public for Washington, Residing at Tacoma, 
Pierce County. [233] 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 25, 1921. F. M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [234] 


Reply of McClintic-Marshall Company to Cross- 
complaint of Ben Olson Company. 

Comes now complainant, McClintic-Marshall 
Company, a corporation, by its attorneys Hayden, 
Langhorne & Metzger, and for reply to the cross- 
complaint of Ben Olson Company, a corporation, 
Says: 
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I. 

For reply to the 10th paragraph of said cross- 
complaint this complainant says that it has no 
knowledge or information sufficient to form a belief 
as to whether or not between July 1, 1920 and Janu- 
ary 15, 1921, it furnished material for the Scandina- 
vian-American Building Company in the sum of 
$24,633.97, or any other sum and therefore denies 
the same and the whole and every part thereof. 

IT. 

For reply to the 11th paragraph of said cross- 
complaint this complainant says that it has no 
knowledge or information sufficient to form a belief 
as to the matters and things therein alleged and 
therefore denies the same. 

ITI. 

For reply to the 12th, 13th, 14th, 15th, 16th, and 
17th paragraphs of said cross-complaint this com- 
plainant says [235] that it is without knowledge 
or information sufficient to form a belief as to the 
matters and things therein alleged and it therefore 
denies the same. 

IV. 

For reply to that part of the 18th paragraph 
which alleges that if cross-complainant had been 
permitted to proceed with work under its contract 
it would have made a profit of $8,029.77, this com- 
plainant says it has no knowledge or information 
sufficient to form a belief and therefore denies the 
same, and denies that the cross-complainant would 
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have made a profit as therein alleged of $8,029.77 
or any other sum. 
HK. M. HAYDEN, 
MAURICE A. LANGHORNE, 
F. D. METZGER, 
Solicitors for Complainant. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 25, 1922. F.M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [236] 


Answer of Scandinavian-American Building Com- 
pany and F. P. Haskell, Jr., as Receiver, to 
Cross-complaint of Ben Olson Company. 

Come now the defendants, Scandinavian-Ameri- 
can Building Company, a corporation, F. P. Has- 
kell, Jr., as receiver of the Scandinavian-American 
Building Company, a corporation, and J. P. Duke 
as Supervisor of Banks of the State of Washing- 
ton, and answer the cross-complaint of the Ben 
Olson Company, a corporation, as follows: 

I. 

They deny that the Scandinavian-American Bank 
of Tacoma on November Ist, 1919, or at any other 
time intended to construct upon Lots 10, 11 and 12, 
Block 1003, Map of New Tacoma, W. T., any build- 
ing for banking purposes or otherwise and that 
the said Scandinavian-American Bank of Tacoma 
on February 9th, 1920, or at any other time, ac- 
quired title to the said lot Ten, as set forth therein; 
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and they deny that the said Scandinavian-American 
Bank of Tacoma, by the expenditure of its own 
funds, or otherwise, procured the execution of the 
articles of incorporation of the Scandinavian- 
American Building Company, or caused, or pro- 
cured such articles to be filed with the Secretary 
of the State of Washington or with the Auditor 
of Pierce County, or otherwise; and they deny 
that the said Scandinavian-American Bank of Ta- 
coma did procure its director to organize the said 
corporation or to subscribe to the capital stock 
thereof [237] in its behalf or otherwise, and they 
deny that the incorporators of the said company, 
or the subscribers to the capital stock thereof, in 
so doing acted as agents of the said Scandinavian- 
American Bank of Tacoma; and they deny that 
the said Scandinavian-American Bank of Tacoma 
transferred to the Scandinavian-American Build- 
ing Company title to Lots 11 and 12 without con- 
sideration, and they deny that the said Scandina- 
vian-American Bank of Tacoma procured the 
Directors of the Scandinavian-American Building 
Company, as its own agents, or otherwise, to begin 
the construction of a building thereon, and they 
deny that the said defendant, the Scandinavian- 
American Bank of Tacoma, in any way procured 
or instigated any contract between the said defend- 
ant, Ben Olson Company, and the said Scandina- 
vian-American Building Company, and they deny 
that any such contract was ever made on behalf of 
the said Scandinavian-American Bank of Tacoma. 
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IT. 

They deny that the said defendant, Ben Olson 
Company, furnished or delivered to the said prem- 
ises plumbing or heating material of the value of 
$24,633.07 or any other sum whatsoever, and de- 
mand strict proof thereof. 

IIT. 

They deny that the defendant, Ben Olson Com- 
pany, procured ready for delivery plumbing or 
heating materials which are not adapted to use in 
any other building, of the value of $8,125.60, or 
any other sum whatsoever, and demand strict proof 
thereof. 

nV: 

They deny that the said defendant procured from 
the Crane Company or otherwise eighty-six closets 
complete with fixtures adapted for said building, 
which are not adapted for any other building, to 
the value of $6,132,66, or any other sum whatso- 
ever, and demand strict proof thereof. [238] 

Ne 

They deny that the said defendant, Ben Olson 
Company, procured from the Crane Company, or 
otherwise, toilet-room and lavatory materials and 
fixtures adapted only for use in the said building of 
the value of $12,910.76 or any other sum whatso- 
ever, and demand strict proof thereof. 

VI. 

These defendants have not knowledge or informa- 
tion sufficient to form a belief as to when the said 
defendant, Ben Olson Company, procured the mate- 
tials and fixtures not actually delivered on the said 
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premises, or whether or not such fixtures could have 
been installed within the time provided in the con- 
tract of the said Ben Olson Company, and there- 
fore denies the same. 

VII. 

These defendants deny that the said Ben Olson 
Company furnished and performed labor in the 
contruction of the plumbing and heating of the said 
building of the value of $2,279.80 or of any other 
value whatsoever, and demand strict proof thereof. 

VIII. 

These defendants allege that they have not knowl- 
edge sufficient to form a belief as to the sums paid 
to the said Ben Olson Company upon the said con- 
tract price, and therefore deny that only the sum 
of $13,425.56 was so paid, and allege that the full 
contract price was paid. 

Xe 

These defendants allege that they have not knowl- 
edge or information sufficient to form a belief as to 
the amount necessary to complete the plumbing 
and heating contract, and therefore deny that the 
same could have been completed for the sum of 
$27,888.34, and that the defendants, Ben Olson Com- 
pany, would have earned a profit of $8,049.77, or 
any other sum under the said contract. 

OS 

These defendants deny that the said defendants, 
Ben Olson [239] Company, was at all times ready, 
willing and able to proceed with the work under 
said contract, and would have proceeded with and 
completed the same, and would have earned a profit 
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of $8,049.77 and deny that the Scandinavian-Ameri- 
can Bank of Tacoma ceased further construction 
upon the said building and abandoned the same 
and deny that the said Scandinavian-American 
Building Company neglected and refused to pay the 
defendant Ben Olson Company the sum of $14,- 
288.82 and deny that said sum was due the defend- 
ant under the terms of the said contract, and deny 
that the said defendant is, or at any time was ready, 
willing and able to deliver any material to the said 
Scandinavian-American Building Company, and 
deny that the said defendant, Ben Olson Company, 
was ever under any obligations to deliver anything to 
the said Scandinavian-American Bank of Tacoma, 
or had any contractual relations with the said Scan- 
dinavian-American Bank of Tacoma, with reference 
to the said building. 
Dole 

Defendants have not knowledge or information 
sufficient to form a belief as to whether or not the 
defendant, Ben Olson Company, filed the lien at- 
tached to its cross-complaint, marked Exhibit ‘*B”’ 
or as to whether, or not, such lien, if filed, was filed 
within ninety days after the furnishing of the last 
material under the said contract, or as to whether or 
not the said lien was properly verified, and there- 
fore deny the same, and these defendants object to 
any amendment of the said claim of lien in any 
manner whatsoever. 

Peli. 

These defendants deny that the defendant, Ben 

Olson Company, has commenced no action for the 
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recovery of the sum due it upon the said contract, 
but allege that the said defendant, Ben Olson 
Company heretofore and before the filing of the 
said lien presented its petition to the Court in the 
above-entitled matter, and recovered specific prop- 
erty under the order of this [240] Court, which 
said property it is now seeking to include in its said 
lien. 
XITTI. 

These defendants deny that the defendant, Ben 
Olson Company, did not know the true relation be- 
tween the Scandinavian-American Bank of Tacoma, 
and the said Scandinavian-American Building Com- 
pany at the time of the execution of the said con- 
tract. 

XIV. 

These defendants deny that the defendant, Ben 
Olson Company is entitled to recover any interest 
upon any of its said claims. 

XV. 

These defendants deny that the defendant, Ben 
Olson Company is entitled to any attorney’s fees 
whatsoever in the above-entitled matter. 

By way of a defense to the bill of complaint of 
the defendant, Ben Olson Company, these defend- 
ants allege: 

iE, 

That the defendant, Ben Olson Company, dealt 
with the said defendant, Scandinavian-American 
‘Building Company, a corporation, as a corporate 
entity with reference to the matters and things 
set forth in its bill of complaint herein, and that 
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the said defendant, Ben Olson Company, thereby 
estopped itself from denying the corporate entity 
of the said defendant, Scandinavian-American 
Building Company, and estopped itself from deny- 
ing the recitals contained in the said contract, to the 
effect that the said Scandinavian-American Build- 
ing Company was erecting the said building on the 
property therein described and was the owner 
thereof. 

By way of a second defense against the bill of 
complaint of the defendant, Ben Olson Company, 
these defendants allege: 

J. 

These defendants submit to the judgment of this 
Honorable Court but insist that if the defendant, 
Scandinavian-American Building Company, a cor- 
poration, was, in law, the agent of the [241] 
Scandinavian-American Bank of Tacoma, in the 
erection of the said building, as set forth by the 
defendant Ben Olson Company, that nevertheless, 
the said defendant, Ben Olson Company, has no 
lien against the said property in that the said de- 
fendant Ben Olson Company, in the furnishing of 
such materials and supplies to be used in the con- 
struction thereof did not mail to the said Seandi- 
navian-American Bank of Tacoma notice, in writ- 
ing, stating substantially that it had commenced 
the delivery of such materials and supplies for use 
therein, and that a lien might be claimed for the 
same, as it was required to do under the provisions 
of Section 1133 of Remington’s Codes and Statutes 
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of Washington, as a prerequisite to the filing of 
such lien. 

As a third defense ‘against the bill of complaint. 
of the defendant, Ben Olson Company, these de- 
fendants allege: 

1p 

That the defendant, Ben Olson Company, has, 
with knowledge of the facts, filed its lien as set 
forth in its bill of complaint herein, and has in- 
cluded therein nonlienable items, and has filed the 
said lien for an amount grossly in excess of the 
amount due it in truth and in equity, and that by 
reason thereof, the said defendant, Ben Olson Com- 
pany thereby forfeited its right to any lien and its 
right to any equity at the hands of the Court. 

As a fourth defense to the bill of complaint of 
the defendant, Ben Olson Company, these defend- 
ants allege: 

I. 

That the defendant, Ben Olson Company, by 
filing its claim with the liquidators of the said de- 
fendant, Scandinavian-American Bank of Tacoma, 
as set forth in its bill of complaint herein has es- 
topped itself from proceeding upon its said bill of 
complaint herein. 

As a fifth defense to the bill of complaint of the 
defendant, Ben Olson Company, these defendants 
allege: [242] 

I. 

That this Court has no jurisdiction in the above- 
entitled matter to allow the sum of $8,029.77, as a 
claim against the property and assets of the said 
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Scandinavian-American Bank of Tacoma, in liqui- 
dation. 

As a sixth defense against the bill of complaint 
of the defendant, Ben Olson Company, these de- 
fendants allege: 

IL, 

That in the written contract made between the 
defendants and the cross-complainant, Ben Olson 
Company, and the defendants, Scandinavian-Amer- 
ican Building Company, by its terms provides that 
the said defendants, Ben Olson Company, thereby 
agreed to waive any and all right to any material- 
man’s lien or lien against the said premises, and 
thereby expressly agreed not to file any claim or 
lien whatsoever against the said premises, and 
thereby the said defendant, Ben Olson Company, 
estopped itself in this action from filing any such 
lien or from attempting to enforce the same. 

And for a counterclaim against the defendant, 
Ben Olson Company, a corporation, these defend- 
ants allege: 

ie 

That the defendant, Ben Olson Company, by the 
filing of its lien as set forth in its bill of complaint 
herein and by filing its said bill of complaint herein, 
has passed the title to the property, materials and 
supplies which it alleges therein that it had ready 
for delivery at its storehouse to the said defend- 
ant, Scandinavian-American Building Company, 
and to the defendant, F. P. Haskell, Jr., as receiver 
thereof, and that the defendants are entitled to the 
delivery of the said property and to the sale thereof 
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in the above-entitled matter, or to judgment against 
the said defendant for the value thereof. 
WHEREFORE, defendants pray that the prayer 

of the cross-complainant, Ben Olson Company, 
herein be in all respects denied. 

F. D. OAKLEY, 

KELLY & MacMAHON, 

Attorneys for Defendants. [243] 


[Endorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 15, 1922. F. M. Harshberger, 
Clerk. By Ed M. Lakin, Deputy. [244] 


Answer of Far West Clay Company to Amended 
and Supplemental Bill of Complaint and Coun- 
terclaim. 

Comes now the Far West Clay Company, a cor- 
poration, one of the defendants in the above-en- 
titled action and for answer to the amended and 
supplemental bill of complamt of the McClintic- 
Marshall Company, a corporation, therein,— 

18 

Defendant alleges that it is without knowledge 
as to the facts, matters and things set forth in 
paragraph 14 of the said amended and supplemen- 
tal bill of complaint, and it therefore denies the 
same and each and every part thereof. 

i 

Defendant alleges that it is without knowledge 
as to the facts, matters and things set forth in 
paragraph 15 of the said amended and supplemental 
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bill of complaint, and it therefore denies the same 
and each and every part thereof. 
II. 

Defendant alleges that it is without knowledge 
as to the facts, matters and things set forth in 
paragraph 16 of the said amended and supplemen- 
tal bill of complaint, and that it therefore denies 
the same and each and every part thereof. 

IV. 

Defendant alleges that it is without knowledge 
of the facts, matters and things set forth in para- 
graph 17 of the said amended and supplemental 
bill of complaint, and it therefore denies the same 
and each and every part thereof, except the allega- 
tion therein contained to the effect that the com- 
plainant in said bill filed its claim of lien, as there- 
in set forth. 

V. 

Defendant denies that its lien, claim, right, title 
or interest in the premises referred to in paragraph 
18 of the amended and supplemental bill of com- 
plaint, is Junior or subsequent or inferior to the 
lien of complainant. 

Vi. 

Defendant denies that the sum of Fifteen Thou- 
sand Dollars (15,000) is a reasonable attorney’s 
fee, as set forth and alleged in paragraph 19 of the 
said amended and supplemental bill of complaint. 
[245 ] 

And for a further answer to the said amended 
and supplemental bill of complaint and as a coun- 
terclaim against the complainants therein and all 
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of the defendants named and set forth therein, with 
the exception of this defendant, defendant alleges: 
I. 

That it and the defendant the Scandinavian- 
American Building Company, and the Scandi- 
navian-American Bank of Tacoma, are corpora- 
tions, duly organized and existing under the laws 
of the State of Washington, and are citizens of the 
said State, and are residents of the Southern Divi- 
sion of the Western District of the State of Wash- 
ington. ad 

IT. 

Defendant further alleges that the defendants 
Ann Davis and R. T. Davis, Jr., as executors of 
the estate of R. T. Davis, deceased, R. T. Davis, 
Jr., Lloyd Davis, Harry L. Davis, George L. 
Davis, Maude A. Davis, Marie A. Davis, Ruth G. 
Davis, Hattie Davis Tennant and Ann Davis, con- 
stitute a copartnership doing business in Tacoma, 
Washington, under the name and style of Tacoma 
Millwork Supply Company, and all of said named 
defendants with the exception of Hattie Davis Ten- 
nant are citizens of the State of Washington, and 
the said Hattie Davis Tennant is a citizen of the 
State of California. 

IIT. 

Defendant further alleges that the defendant 
G. Wallace Simpson is a citizen and resident of the 
State of Missouri. 

IV. 

Defendant further alleges that in this action, and 

during the pendency thereof, Forbes P. Haskell, 
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one of the defendants therein, by an order of the 
above-entitled court duly and [246] regularly 
made, was appointed receiver of the Scandinavian- 
American Building Company, one of the defend- 
ants herein, and that he thereafter qualified, and 
is now acting as the receiver thereof, and that the 
said Forbes P. Haskell, as receiver, has been made 
a party defendant in this action, by an order of 
the Court duly made therein, and that by the said 
order leave has been granted to all of the parties 
in this action to sue him, and make him a party 
defendant to their counterclaims. 
Ve 

Defendant further alleges that at the time of the 
beginning of this action, Claude P. Hay, was the 
duly appointed, qualified and acting State Bank 
Commissioner of the State of Washington, and that 
the defendant, Forbes P. Haskell, was the Deputy 
State Bank Commissioner of the State of Washing- 
ton, and that both of the said parties were then and 
at all times hereinafter mentioned were citizens 
and residents of the State of Washington; that 
they had charge of the property and assets of the 
Seandinavian-American Bank of Tacoma, which 
Was insolvent, and were charged with the super- 
vision, handling, control and disposition of its as- 
sets, including the right to sell and dispose of any 
and all of its property with the title thereto, being 
vested by law in them; that since the beginning of 
this action the statutes of the State of Washington, 
with respect to the banking affairs of this state, 
have been changed, and that the control of the 
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banking operations of the said State have been 
vested in the Director of Taxation and Examina- 
tion, who at present is E. L. Farnsworth, and that 
in pursuance of the said statutes the said E. L. 
Farnsworth appointed John P. Duke, Supervisor of 
Banking of the State of Washington, and that 
he in turn has appointed the defendant, Forbes P. 
Haskell, Special Deputy Supervisor of Banking 
of the State of Washington, liquidating the Scan- 
dinavian-American Bank of Tacoma, which is in- 
solvent, who still is, and now has charge of the 
management [247] and control of the affairs of 
the Scandinavian-American Bank of Tacoma, with 
power to handle and dispose of all of the property 
under the direction of the said John P. Duke, and 
the said Forbes P. Haskell is now acting as such 
Special Deputy Supervisor of Banking of the State 
of Washington liquidating the Scandinavian-Amer- 
ican Bank, aforesaid, and the said Forbes P. Has- 
kell, as Special Deputy Supervisor as aforesaid, 
John P. Duke and E. L. Farnsworth, under the 
laws of the State of Washington, are charged with 
the disposition and handling of all of the property, 
business and affairs of the said Secandinavian- 
American Bank, and the liquidation thereof. 
Vil: 

Defendant further alleges that the defendants, 
Savage-Scofield Company, Puget Sound Iron & 
Steel Works, E. E. Davis & Company, St. Paul 
& Tacoma Lumber Company, Henry Mohr Hard- 
ware Company, Inc., Hunt & Mottet, Edward Mil- 
ler Cornice & Roofing Company, Washington Brick, 


McClintic-Marshall Company et al. 337 


Lime & Sewer Company, United States Machine & 
Engineering Company, Colby Star Manufacturing 
Company, Tacoma Shipbuilding Company, and Ben 
Olson Company, are all corporations, organized and 
existing under the laws of the State of Washington, 
and citizens of said State. [248] 

Y. 

Defendant further alleges that the defendant 
Otis Elevator Company is a corporation duly or- 
ganized and existing under and by virtue of the 
laws of the State of New Jersey, and a citizen of 
said State, but has been admitted to do business 
in the State of Washington by virtue of having 
complied with the laws of the State of Washing- 
ton, relative to foreign corporations. 

VI. 

Defendant further alleges that the defendant 
Crane Company is a corporation, duly organized 
and existing under and by virtue of the laws of the 
State of Illinois and a citizen of the said State, but 
has been admitted to do business in the State of 
Washington by virtue of having complied with 
the laws of said State of Washington relative to 
foreign corporations. 

VII. 

Defendant further alleges that the defendant 
H. C. Greene, doing business as H. C. Greene Iron 
Works, the defendant, J. D. Mullins, doing business 
as J. D. Mullins Bros., that S. O. Matthews and 
Frank L. Johns are partners doing business under 
the name of City Lumber Agency, that Carl Geb- 
bers and Fred 8. Haines are copartners doing busi- 
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ness under the firm name and style of Ajax Elec- 
tric Company, that Robert M. Davis and Frank 
C. Neal, are copartners doing business under the 
firm name and style of Davis & Neal, that 8. J. 
Pritchard and C. H. Graves are copartners doing 
business as P. & G. Lumber Company, that Morris 
Kleiner is doing business as Liberty Lumber & 
Fuel Company, and that J. A. Soderberg is doing 
business as West Coast Monumental Company, and 
Theodore Hedlund is doing business as the Atlas 
Paint Company, and that they are all citizens of 
the State of Washington and residents of the 
Southern Division of the Western District of Wash- 
ington. [249] 
VIII. 

Defendant further alleges that the defendants 
I’, W. Madsen, Gustaf Jonasson, N. A. Hanson, 
A. J. Van Buskirk, C. W. Crouse, F. L. Swain, 
D. A. Trolson, Fred Gustafson, E. Scheibal, Paul 
Scheibal, F. J. Kazda, W. Donnellan, P. Hagstrom, 
Arthur Purvis, Roy Farnsworth, C. B. Dustin, 
L. J. Pettifer, Charles Bond, L. H. Broten, W. Can- 
aday, L. R. Lilly, F. McNair, Dave Shields, Ed. 
Lindberg, Joe Tikalsky, F. Menten, C. Gustafson, 
George Larson, F. Marcellino, M. Swanson, Will- 
iam Griswold, C. E. Olson, C. I. Hill, Emil John- 
son, C. Peterson, Earl Whitford, F. A. Fetterly, 
Thomas S. Short, Sherman Wells, Carl J. Gerrin- 
ger, George Gerringer, F. R. Schoen, A. W. Anfang, 
C. H. Boedecker, William L. Owen, F. N. Bergen, 
i. H. Godfrey and W. E. Morris are each and every 
one of them citizens of the State of Washington, 
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and residents of the Southern Division of the West- 
ern District of Washington. 
IX. 

Defendant further alleges that the matter and 
amount in the above-entitled action exceed, exclu- 
sive of cost, the sum or value of $3,000. 

de 

That at all the times hereinafter mentioned, the 
defendant, Scandinavian-American Building Com- 
pany, a corporation, was and now is the owner and 
reputed owner of lots ten (10), Eleven (11) and 
twelve (12) in block one thousand and three (1003), 
as the same are shown and designated upon a cer- 
tain plat entitled ‘‘Map of New Tacoma, W. T.,”’ 
which was filed for record in the office of the audi- 
tor of Pierce County, Washington Territory, Ieb- 
ruary 3d, 1875. [250] 

XI. 

That heretofore and on or about the 1st day of 
November, 1919, the said Scandinavian-American 
Bank of Tacoma, was the owner and in possession 
of Lots eleven (11) and twelve (12) in Block One 
Thousand and Three (1003), in said City of Ta- 
coma, as the same are shown and designated upon 
a certain Plat entitled ‘‘Map of New Tacoma, W. 
T.,’’ which was filed for record in the office of the 
Auditor of said Pierce County, February 3, 1875, 
with the building located thereon which it used as 
its bank building. 

2OUE 

That thereupon, and on or about said Ist of No- 

vember, 1919, said Scandinavian-American Bank 
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of Tacoma, desired and intended to construct upon 
the premises above described, and upon the adjoin- 
ing lot ten (10) in said block 1003, a larger and 
more elaborate and costly building for its banking 
offices and other purposes and for that purpose and 
intent, it, on or about February 9, 1920, acquired 
from one Charles Drury, one of its directors, and 
his wife, the said lot 10, who conveyed said lot 10 
to said Scandinavian-American Building Company 
for a consideration paid by said Scandinavian- 
American Bank of Tacoma. 

XIII. 

That prior thereto, and on or about November 
18th, 1919, and in pursuance of its purpose to erect 
said building on said premises, the said Scandi- 
navian-American Bank of Tacoma, by the expendi- 
ture of its own funds, procured certain of its Board 
of Directors, to wit: J. E. Chilberg and Gustaf 
Lindberg, to execute Articles of Incorporation of 
a corporation, to be known and designated as 
‘‘Scandinavian-American Building Company,’’ with 
a capital stock of Two Hundred Thousand Dollars, 
with powers as therein set forth; and caused and 
procured said Articles of Incorporation to be filed 
in the office of the Secretary of the State of Wash- 
ington and in the office of the Auditor of said 
Pierce County. And said Articles of Incorpora- 
tion designated as directors of said Scandinavian- 
American Building Company, for the first six 
months after [251] its incorporation, J. E. Chil- 
berg, O. S. Larson, Jafet Lindeberg, Gustaf Lind- 
berg, Charles Drury, James R. Thompson and 
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George G. Williamson, all of whom were directors 
and who included all of the directors of said Scan- 
dinavian-American Bank of Tacoma. 

XIV. 

That upon the filing of said Articles of Incor- 
poration, said Scandinavian-American Bank of Ta- 
coma, further procured certain of its said directors 
to organize said corporation, and to subscribe for 
the capital stock thereof, and their respective names, 
but not on their own behalf, ‘but on the behalf of 
said Scandinavian-American Bank of Tacoma, and 
solely as its agents and trustees. 

XV. 

That thereafter, and on or about the 10th day of 
March, 1920, the said Scandinavian-American Bank 
of Tacoma, conveyed said Lots 11 and 12, Block 
1003, New Tacoma, to said Scandinavian-American 
Building Company, by deed, without the payment 
of any consideration therefor by said Building 
Company, although the value of said premises was 
at least One Hundred Thousand Dollars. 

XVI. 

That thereupon, the said Scandinavian-American 
Bank of Tacoma further procured its said directors, 
as Directors of said Scandinavian-American Build- 
ing Company, but in truth and in fact, as its own 
agents, and trustees, and in its behalf, to enter 
upon the construction of a sixteen-story steel and 
concrete bank and office building upon said prem- 
ises, at an estimated cost of more than One Million 
Dollars, without any other assets or property than 
its capital stock, which was of no actual value, and 
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the said lots, upon which there was a mortgage lien 
of upward of Seventy Thousand Dollars. [252] 
XVIT, 

That thereupon the said Scandinavian-American 
Bank of Tacoma procured its said directors to 
enter into a contract with the defendant, Far West 
Clay Company, hereinafter set forth, in the name 
of the Scandinavian-American Building Company, 
as the contracting party, but that the said contract 
was really in behalf of said Scandinavian-American 
Bank of Tacoma, and the builders’ materials herein- 
after referred to were furnished in pursuance of the 
said contract, and that at the time this defendant 
entered into the said contract with the Seandinavian- 
American Building Company, hereinafter referred 
to, and furnished the builders’ materials herein- 
after referred to, and at the time it filed its notice 
of lien hereinafter referred to it did not know of 
the acts set forth in the preceding five paragraphs 
of this counterclaim, and did not know that the 
Scandinavian-American Bank of Tacoma _ had 
caused the said Scandinavian-American Building 
Company to be incorporated in its interest, or that 
it caused the said contract hereinbefore referred to, 
to be made in its interest, in the name of the Scan- 
dinavian-American Building Company, or that it 
had a claim, or any interest, equitable or otherwise, 
in the said lots hereinbefore described, or in the said 
Scandinavian-American Building Company. 

XVITA. 

Defendant further alleges that prior hereto, and 

prior to May 28, 1921, it duly presented to Forbes P. 
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Haskell, as Receiver of the Scandinavian-American 
Building Company, its claim against said company 
for the builders’ materials hereinbefore set forth, 
said claim being in writing and duly verified as re- 
quired, and that at said time it presented to Forbes 
P. Haskell, as Deputy Supervisor of Banking of the 
State of Washington, liquidating the Scandinavian- 
American Bank of Tacoma, its claim for the said 
builders’ materials, hereinbefore referred to, said 
claim being in writing, in accordance with the re- 
quirements of the said Deputy Supervisor of Bank- 
ing, and setting forth the facts creating the liability 
of the said bank for the said builders’ materials 
hereinbefore set forth. [253] 

XVIII. 

Defendant further alleges that on or about the 
28th day of February, 1920, it entered into a writ- 
ten, contract with the defendant, Scandinavian- 
American Building Company, a copy of which is 
hereto attached, marked Exhibit ‘*‘A,’’ and made a 
part hereof. 

XIX. 

That thereafter and in accordance with the terms 
of the said contract, this defendant, as requested 
from time to time, by the said Scandinavian-Ameri- 
can Building Company, furnished and delivered to 
it for use in the construction of the building herein- 
after referred to, certain builders’ materials, con- 
sisting of builders’ tiling and blocks made of clay 
for partitions, flooring beam covers, ete., referred to 
and set forth in the said contract at and for the 
prices therein set forth, which prices were then the 
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fair and reasonable value of the said builders’ ma- 
terials. 
XOX 

That the said builders’ material consisted of 35,798 
skew building blocks, referred to in the said contract 
as ‘‘skews,’’ which were then of the fair and reason- 
able value of 25.38 cents each which price the said 
Seandinavian-American Building Company agreed 
in said contract to pay therefor. 

excl ae 

That the said builders’ material further consisted 
of 18,225 key building blocks, which were then of the 
fair and reasonable value of 21.4 cents each, which 
price the said Scandinavian-American Building 
Company agreed in said contract to pay therefor; 
also 43,545 large ‘‘inter’’ building blocks, which 
were then of the fair and reasonable value of 25.5 
cents each, which price the said Scandinavian- 
American Building Company agreed in said con- 
tract to pay therefor. [254] 

XXII. 

That the said builders’ material further con- 
sisted of 6,819 beam covers, which were then of the 
fair and reasonable value of 20.6 cents each, which 
prica the said Seandinavian-American Building 
Company agreed in said contract to pay therefor; 
that in addition this defendant furnished 28,897 
small ‘‘inter’’ building blocks, which were then of 
the fair and reasonable value of 12.7 cents each, 
which price the said Scandinavian-American Build- 
ing Co., agreed in said contract to pay therefor. 
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XXITI. 

That the agreed price and fair and reasonable 
value of all of the said builders’ materials was the 
sum of $29,048.58, and that although payment of all 
of the said sum was demanded from the said de- 
fendant, Scandinavian-American Building Com- 
pany, after the same became due, yet no part there- 
of has been paid except the sum of $6843.07, which 
together with the allowance of $40.17, makes a total 
eredit of $6883.24; that all of the said builders’ ma- 
terials were furnished and were used in the con- 
struction of certain steel store and office building, 
which was then being constructed by the said Scan- 
dinavian-American Building Co. on the lots and 
premises hereinbefore described, and that all of the 
said lots and premises are necessary for the con- 
venient use and occupation of the said building. 

XXIV. 

Defendant further alleges that it began to fur- 
nish the said builders’ materials on August 5th, 
1920, and ceased to furnish and deliver the same on 
January 13th, 1921, and that by the terms of the 
said contract the amount due thereon, became due 
and payable within thirty days from the receipt 
by said building of said materials, and the date of 
the receipt of the last thereof was on January 13th, 
21. [255] 

XXV. 

That by the terms of the said contract this de- 
fendant agreed to deliver the said builders’ ma- 
terials F, O. B. the cars of its factory, to wit, at 
Clay City, Washington, at which place and on said 
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cars the same were all delivered at and within the 
dates hereinbefore set forth. 
XXXVI. 

Defendant alleges that it has ever stood ready 
and willing and has offered to deliver all the balance 
of the said builders’ materials needed in the con- 
struction of the said building, but that said defend- 
ant has declined and refused to receive any. more 
thereof. 

XXVIT. 

Defendant attaches hereto as Exhibit ‘‘B,’”’ an 
invoice showing the amount of the said builders’ 
material and the date of the delivery thereof, and de- 
fendant alleges that it is entitled to interest on the 
various sums, set forth in said Exhibit ‘‘B,’’ from 
and after thirty days from the delivery of the said 
builders’ materials, as shown therein. 

XXVIII. 

Defendant further alleges that within ninety 
days after it ceased to furnish the said builders’ ma- 
terials, hereinbefore referred to, and on the 24th day 
of January, 1921, it filed a notice of lien in writing 
claiming a lien on the said building, hereinbefore 
referred to, and the lots on which it is situated, as 
hereinbefore described, for the amount due to it for 
the said builders’ materials, and the said notice of 
hen was duly filed and recorded in the office of the 
auditor of Pierce County, Washington, on the 24th 
day of January, 1921, duly verified by the oath of 
the claimant, and a copy thereof is hereto attached, 
marked Exhibit ‘‘C,’’ and is made a part thereof. 
[256] 
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AAG 

That said notice of lien claimed a lien on the 
said building and premises hereinbefore described, 
for the amount due it on the said builders’ ma- 
terials, under and by virtue of Section 1134 of Rem. 
Codes & Stat. of the State of Washington. 

XXV. 

That there is now due to this defendant for the 
said builders’ materials the sum of $22,165.34, and 
interest, as aforesaid, and that this defendant has 
been compelled to employ an attorney to foreclose 
and enforce its lien, and protect and preserve its in- 
terests arising thereunder; that under and by virtue 
of Section 1134 of Rem, Codes & Stat. of the State 
of Washington, it is entitled to a reasonable at- 
torney’s fee therefor, which it alleges and avers is 
the sum of $1,500.00. 

XXVI, 

Defendant alleges that the complainant in the 
above-entitled action and each of the defendants 
therein, who are hereinbefore named and whose 
names are set forth in full in the caption or title to 
this answer, claim to have mortgages, liens or judg- 
ments, on the lots and premises hereinbefore de- 
scribed, and the building thereon, or claim to have 
some right, title or interest in and to said premises, 
or some part thereof, but defendant alleges that the 
said len, judgment, right, title or claim is subject, 
secondary and subordinate to the lien of this de- 
fendant, hereinbefore set forth. That the Scandi- 
navian-American Bank defendant claims to own the 
land and premises hereinbefore described and to 
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hold two mortgages thereon all of which are subject 
and subordinate to aforesaid lien. 

WHEREFORE defendant prays that the com- 
plainant in the above-entitled action, and each of the 
said defendants therein, who are hereinbefore named 
as defendants in said action and whose names are 
set out in the caption herein to which reference is 
for their names to save repetition, may be required 
to answer the counterclaim [257] of this defend- 
ant, and set forth the nature, character and extent 
of their claims, demands, liens, judgments, or inter- 
ests in and to the said building and premises, or any 
part thereof, and that upon the hearing hereof may 
each of their liens, judgments, right and title in and 
to the said building and premises, and any part 
thereof, be adjudged and decreed to be subject, 
secondary and subordinate to the lien of this de- 
fendant, hereinbefore set forth, and 

Upon the hearing hereof may this defendant have 
judgment against the Scandinavian - American 
Building Company and the Scandinavian-American 
Bank of Tacoma for the sum of $22,165.34 and in- 
terest as aforesaid, as well as an attorney’s fee of 
$1500, for foreclosing and enforcing this lien, and 
for its necessary costs and disbursements herein, 
and 

May it be adjudged and decreed that this defend- 
ant has a valid first lien on the said building and 
the premises hereinbefore described, and may the 
said lien be foreclosed, and may the said building 
and premises be decreed to be sold for the  satis- 
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faction of the judgment so found due to this defend- 
ant, according to the practice of this court, and 

May the proceeds of the sale be applied to the 
satisfaction of the Judgment of this defendant. 

Further, this defendant prays that said defend- 
ants hereinbefore named and referred to and all 
persons claiming under them or either of them, 
subsequent to the filing and recording of your de- 
fendant’s lien in the office of the auditor of Pierce 
County, Washington, either as purchasers or encum- 
brancers, lienors, or otherwise, may be barred and 
foreclosed of all right, claim or equity of redemp- 
tion in the said premises and every part thereof, 
and that it may have a judgment and execution 
against the defendant, Scandinavian-American 
Building Company, and the Scandinavian-Ameri- 
can [258] Bank of Tacoma for any deficiency 
which may remain after applying all the proceeds 
of the sale of said premises properly applicable to 
the satisfaction of its judgment. That this defend- 
ant or any other parties to this suit may become a 
purchaser at said sale, and that the officer executing 
the sale shall execute and deliver the necessary con- 
veyaneces to the purchaser or purchasers, and that 
said purchaser or purchasers at said sale, may be 
let into the possession of said premises. 

That this defendant may have such other further 
and general relief in the premises as equity may 
require. 

R. 8. HOLT, 
Attorney for Defendant, Far West Clay Company. 
[259] 
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Exhibit ‘‘A.”’ 

THIS AGREEMENT, made this 28th day of Feb- 
ruary, 1920, by and between Scandinavian-Ameri- 
can Building Company, a corporation, hereinafter 
called the ‘Owner,’ party of the first part, and 
Far West Clay Company of Tacoma, Washington, 
hereinafter called the ‘‘Contractor,’’ party of the 
second part, 

WITNESSETH: 

WHEREAS, the said Scandinavian-American 
Building Company, Owner, is about to begin the 
erection of a sixteen-story building on the property 
situated in Pierce County, Washington, described 
as follows: Lots Ten (10), Eleven (11) and Twelve 
(12) in Block One Thousand Three (1003), as 
shown and designated upon a certain plat, entitled 
‘‘Map of New Tacoma, W T.,’’ of record in the 
office of the Auditor of Pierce County, Washington, 
according to plans and specifications prepared -by 
Frederick Webber, of Philadelphia, Penn., archi- 
tect, and 

WHEREAS, the said Far West Clay Company 
of Tacoma, Washington, is desirous of entering into 
a contract with the said Scandinavian-American 
Building Company, Owner, to furnish 
10” Skews and Inters at 25.3¢ each f. 0. b. ears Clay City, Wash. 


10”Keys be 21.4¢ ¢é &é cc ée ics ia3 
Beam Covers XO es i es es a 
4x12-12 Partition Tile “ 9.5¢ “ ss ss of “ os 
6 x 12— “ 66 & 12.5¢ 6c 6 6“ 6c “ 6 


There will be approximately 120,000 square feet 
of floor tile and approximately 110,000 square feet 
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of partition tile, to be made according to detail 
agreed upon, 

under and subject to all terms, limitations and con- 
ditions contained in the plans and specifications 
hereinbefore referred to. 

NOW THIS AGREEMENT WITNESSETH, 

ART. I. That in consideration of the agree- 
ments herein contained, the Owner agrees to pay to 
the Contractor, net cash, within thirty days from 
date of receipt of materials, said payments, however, 
in no way lessening the total and final responsibility 
of the Contractor. No payment shall be construed 
or considered as an acceptance of any defective 
work or improper material. 

ART. ITI. The Contractor hereby agrees that 
time shall be considered the very essence of this 
contract, and to complete all the obligations herein 
assumed, and to enter into the spirit of co-operation 
under which all the Contractors are working. And 
the said Contractor further covenants and agrees 
to perform the work promptly, without notice on 
the part of anyone, so as to complete the building 
at the earliest possible moment. 

ART. V. The said Contractor shall complete the 
several portions and [260] the whole of the work 
comprehended under this agreement by and at the 
time or times hereinafter stated, viz.: 

The said Contractor agrees to commence shipment 
of the aforementioned material within three months 
from the date of the contract, and to complete ship- 
ment of the entire order within five months. 
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ART. VI. Should the Contractor be delayed in 
the progress of the work under this contract by 
strike, or common carrier, or casualty beyond the 
control of the Contractor, then the time herein des- 
ignated for the completion of said work shall be 
extended for a period equivalent to the time lost, 
but no such allowance shall be made unless a claim 
therefor is presented in writing by the Contractor 
within the occurrence of such delay. 

ART. XIII. The Contractor hereby further 
agrees not to assign or sublet in any manner 
whatsoever, any part or portion of this con- 
tract, without the written consent of the Owner, 
upon the express penalty of forfeiture of the entire 
contract, in the discretion of the Owner. 

ART. XV. And the Contractor shall at all times, 
when required by the Owner, before receiving any 
moneys under this contract, produce satisfactory 
vouchers and receipts from all employees and ma- 
terialmen for work done and materials furnished 
in and about the erection and completion of the 
building covered by this contract. 

ART. XX. All negotiations and agreements, 
oral or written, prior to this agreement, are merged 
herein and there are no understandings or agree- 
ments, verbal, written or otherwise, between the 
said parties except as herein set forth. This agree- 
ment cannot be changed, altered or modified in any 
respect, except by the mutual consent of the parties 
endorsed hereon in writing and duly executed. 

The Contractor has read and fully understands 
this agreement and the said Contractor hereby cer- 
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tified that before the execution of this agreement 
he examined all the plans and specifications pre- 
pared in connection with the contract. 

And it is further agreed that the covenants, prom- 
ises and agreements herein contained shall be bind- 
ing and final upon the heirs, executors, administra- 
tors and successors of the parties hereto. 

IN WITNESS WHEREOF, the said parties 
have hereunto set their hands and seals the day and 
year first above written. 

SCANDINAVIAN-AMERICAN BUILD- 
ING CO. 
By CHARLES DRURY, 
Its President. 
J. SHELDON, 
Its Secretary. 
By FAR WEST CLAY COMPANY, 
Contractor. 
By E. R. WHEELER, 
President. [261] 
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Exhibit ‘‘C.”’ 
NOTICE OF LIEN. 


NOTICE IS HEREBY GIVEN That the FAR 
WEST CLAY COMPANY, a corporation, duly 
organized and existing under and by virtue of the 
laws of the State of Washington, hereinafter called 
the claimant, claims a lien on that certain bank and 
office building or structure, which is now being 
erected on lots numbered Ten (10), Eleven (11) and 
Twelve (12), in Block numbered One Thousand and 
Three (1003), in that part of the City of Tacoma 
known as New Tacoma, according to the map and 
plat of New Tacoma, as filed in the office of the 
auditor of Pierce County, Washington; said lots 
and block being situate in the County of Pierce, and 
State of Washington; said lien is also claimed on 
the said lots, as the lots on which the said building 
is located and being constructed; that said lien is 
claimed for the price and value of certain builders’ 
materials, which were furnished by claimant to the 
Scandinavian-American Building Company, at its 
request, for use in the construction of the said build- 
ing, and which were so used; that the said builders’ 
materials consisted of building tiling of various 
kinds, made of clay, which were furnished by claim- 
ant to said Scandinavian-American Building Com- 
pany, under a contract by the terms of which claim- 
ant agreed to furnish the tiling for use in construc- 
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tion of the said building, of the kind and at the 


prices following, to wit: 
10” Skews and Inters at 25.3¢ each 


10” Keys eral tai 
Beam Covers So 2056 Cues 
4x12-12 Partition Tile ‘ 9.5¢ “ 
6 x 12-12 s oT ae 


which prices the said Scandinavian-American Build- 
ing Company agreed to pay for the said tiling; the 
said tiling, by the terms of said contract, to be made 
according to details to be agreed upon; that said 
prices and sums above set forth were the fair and 
reasonable value of the said tiling; that in pursu- 
ance of the said contract, on August 5, 1920, claimant 
began to furnish the said builders’ materials for the 
said building, and that on January 18th, 1921, it 
ceased to furnish the same, and the said day is the 
day on which it furnished the last of the said build- 
ers’ materials, furnished by it; that under the said 
contract, claimant, between the dates aforesaid, fur- 
nished the said builders’ materials, in the amounts 
and of the price as follows: [263] 


3892 Flat Skew Building Blocks BOs OL s0'0 5 600 Bent eee 1,007.45 
31816 Ind e - be OO eee e hous 6 8,049 .45 
18225 Key a Ol dks ta Cee eae 3,900.15 
43545 Large Inter ne < 2D) of), soho nee do abet oor 11,016.89 
28897 Small “ - - BUC avs see nis) 2) al arate. evans 3,669 .92 
6819 Beam Covers ‘“ Sy PIO tet heise: he telat flat aap conag 1,404.72 

29,048.58 


The said tiling or builders’ materials were made 
according to the details agreed upon; that the total 
value and price of the said builders’ materials so 
furnished is the sum of $29,048.58, as above set 
forth; that.no part of the sum due for the said build- 
ers’ materials has been paid, except the sum of 
$712.70, paid on September 2, 1920, the sum of 


308 Forbes P. Haskell et al. vs. 


$976.16, paid on November 13, 1920, and the sum 
of $5154.21, paid on December 27th, 1920, and an 
allowance or credit of $40.17; that said credit and 
payments amount to the total sum of $6883.24; that 
there is now a balance due to claimant, for the said 
builders’ materials, amounting to the sum of $28,- 
165.34, which sum is unpaid; that the Scandina- 
vian-American Building Co., hereinbefore referred 
to, is a corporation, and is now, and was at all times 
herein mentioned, the owner and reputed owner of 
the lots and premises hereinbefore described, to- 
gether with the building or structure being erected 
thereon, claimant therefore claims a lien on the said 
building or structure, and on the said lots, as afore- 
said, for the said sum of $22,165.34. 

FAR WEST CLAY COMPANY, 

By HE. R. WHEELER, 

Its President, 

Claimant. 


State of Washington, 
County of Pierce,—ss. 

E. R. Wheeler, being first duly sworn says: I am 
the President of the Far West Clay Company, 
claimant in the above and foregoing notice of len, 
and I make this affidavit for and in its behalf; I 
have read, and heard read, the above and foregoing 
notice or claim of lien, and I know the contents 
thereof, and I believe the same to be just. 

E. R. WHEELER. 
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Subseribed and sworn to before me this 19th day 
of January, 1921. 
[Seal] R. S. HOLT, 
Notary Public in and for the State of Washington, 
Residing at Tacoma. 


Filed by R. S. Holt. January 24, 1921. Lien 
Record 15, page 636, at 3.47 P. M. C. A. Campbell, 
County Auditor, Pierce County, Wash. By A. L. 
Kelly, Deputy. [264] 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. Jun. 10, 1921. F.M. Harshberger, Clerk. 
By Ed M. Lakin, Deputy. [265] 


Answer of EK. E. Davis & Company to Amended 

and Supplemental Bill of Complaint. 

To the Honorable E. E. CUSHMAN, Judge of the 
District Court of the United States for the 
Western District of Washmegton, Southern Di- 
vision: 

Now come your orator E. E. Davis & Company, 

a corporation, as defendant, and for this its answer 

to complainant’s amended and supplemental bill of 

complaint herein admits, denies and alleges as fol- 
lows, to wit: 
iB 
Answering paragraph I of complainant’s amended 
and supplemental bill, your orator states, that it 
has not sufficient knowledge or information to enable 
it to form a conclusion as to the truth of the facts 
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therein stated and it therefore denies each and every 
allegation in said paragraph I contained. 
I. 

Answering paragraphs II, III, IV, V, VI, VII, 
VIII, LX, X, XI, XIT, and XIII of complainant’s 
amended and supplemental bill your orator on in- 
formation and belief admits each and every allega- 
tion contained in said paragraphs. 

IIL. 

Answering paragraph XIV of said amended and 
supplemental bill your orator states that it has not 
sufficient knowledge or information to enable it to 
form a belief as to the allegations therein contained 
and it therefore denies said allegations and each of 
them. 

TN. 

Answering paragraph XV of said amended and 
supplemental bill your orator admits that during 
the year 1920, the said complainant delivered on 
ears at Tacoma, Washington, certain structural 
[266] steel, but it denies each and every other al- 
legation in said paragraph contained. 

N.. 

Answering paragraph XVI of said amended and 
supplemental bill your orator admits that approxi- 
mately 2201 tons of the steel delivered by the com- 
plainant as aforesaid was used in the erection of the 
building and on the premises in said bill described. 

War 

Answering paragraph XVII of said amended and 
supplemental bill your orator states that it has not 
sufficient knowledge or information to enable it to 
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form a conclusion as to the truth of the facts therein 
stated so it denies each and every allegation in said 
paragraph XVII contained. 

VII. 

Answering paragraph XVIII of said amended 
and supplemental bill your orator states that it has 
not sufficient knowledge or information to enable 
it to form a belief as to the truth of the facts 
therein contained with reference to the defendants 
other than this defendant and it therefore denies all 
of said allegations and it further specifically denies 
all the allegations in said paragraph relating to this 
defendant except that this defendant claims and has 
a len and interest in and to the premises in said bill 
described. 

Vaile 

Answering paragraph XIX and XX of said 
amended and supplemental bill your orator states 
that it has not sufficient knowledge or information 
to enable it to form a belief concerning the alle- 
gations in said paragraphs contained and it there- 
fore [267] denies the said allegations and each of 
them. 


Cross-complaint as Against Complainant and Bill 
of Complaint as Against Defendants Herein 
Other Than This Cross-complainant. 

E. E. Davis & Company, a corporation, organized 
and existing under and by virtue of the laws of 
the State of Washington and a citizen of the said 
state brings this cross-bill of complaint against 
complainant McClintic-Marshall Co. and bill of 
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complaint against the Scandinavian-American 
Building Company, a corporation organized and ex- 
isting under and by virtue of the laws of the State 
of Washington, and a citizen of said state, Seandi- 
navian-American Bank, a corporation, organized 
and existing under and by virtue of the laws of the 
State of Washington and a citizen of said state, 
Ann Davis and R. T. Davis, Jr., as executors of 
the estate of R. T. Davis, deceased, R. T. Davis, Jr., 
Lloyd Davis, Harry L. Davis, George L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, 
Hattie Davis Tennant, and Ann Davis, all citizens 
of the State of Washington, save Hattie Davis Ten- 
nant who is a citizen of the State of California, 
copartners doing business under the name and style 
of Tacoma Millwork Supply Company, G. Wallace 
Simpson, a citizen of the State of Missouri, P. 
Claude Hay, State Bank Commissioner for the 
State of Washington, and a citizen of said State 
of Washington, and Forbes P. Haskell, Deputy 
State Bank Commissioner for the State of Wash- 
ington and receiver of and for the defendant Scan- 
dinavian-American Building Company, and a citi- 
zen of the State of Washington, Savage-Scofield 
Company, a corporation, organized and existing un- 
der and by virtue of the laws of the State of Wash- 
ington and a citizen of said state, Puget Sound 
Iron & Steel Works, a corporation organized and 
existing under and by virtue of the laws of the 
State of Washington and a citizen of said state, 
St. Paul & Tacoma Lumber Company, a corpora- 
tion organized and existing under and by virtue 
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of the laws of the State of Washington and a 
citizen of said state, Far West Clay Company, a 
corporation organized and existing under and by 
virtue of the laws of the State of Washington and 
a citizen of said state, Henry, Mohr Hardware 
Company, Inc., a corporation organized and exist- 
ing under and by virtue of the Jaws of the State 
of Washington and a citizen of said state, Hunt & 
Mottet, a corporation organized and existing under 
and by virtue of the laws of the State of Washing- 
ton and a citizen of said state, Edward Miller Cor- 
nice & Roofing Company, a corporation organized 
and existing under and by virtue of the laws of the 
State of Washington and a citizen of said state, 
Washington Brick Lime & Sewer Company, a cor- 
poration organized and existing under and by virtue 
of the laws of the State of Washington and a citi- 
zen of said state, Otis Elevator Company, a corpo- 
ration organized and existing under and by virtue 
of the laws of the State of New Jersey and a 
citizen of said state, and duly admitted to do busi- 
ness 1n the state of Washington by virtue of having 
complied with the laws of said State of Washing- 
ton relative to foreign corporations, United States 
Machine & Engineering Company, a corporation 
organized and [268] existing under and by virtue 
of the laws of the State of Washington and a 
citizen of said state, Colby Star Manufacturing 
Company, a corporation organized and existing un- 
der and by virtue of the laws of the State of Wash- 
ington and a citizen of said state, Tacoma Ship- 
building Company, a corporation organized and 
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existing under and by virtue of the laws of the 
State of Washington and a citizen of said state, 
Crane Company, a corporation organized and ex- 
isting under and by virtue of the laws of the State 
of Illinois and a citizen of that state, but admitted 
to do business in the State of Washington by vir- 
tue of having complied with the laws of said State 
of Washington, relative to foreign corporations, 
Ben Olson Company, a corporation organized and 
existing under and by virtue of the laws of the 
State of Washington, and a citizen of said state, 
H. C. Greene doing business as H. C. Green Iron 
Works, citizen of the State of Washington, Carl 
Gebbers and Fred 8S. Haines, copartners doing 
business under the firm name and style of Ajax 
Electric Company, both citizens of the State of 
Washington, S. O. Matthews and Frank L. Johns, 
copartners doing business under the firm name and 
style of City Lumber Agency, both citizens of the 
State of Washington, J. D. Mullins doing business 
as J. D. Mullins Bros., a citizen of the State of 
Washington, S. J. Pritchard and C. H. Graves, 
copartners doing business as P. & G. Lumber Com- 
pany, both citizens of the state of Washington, 
Morris Kleiner doing business as Liberty Lumber 
& Fuel Company, a citizen of the State of Washing- 
ton, J. A. Soderberg doing business as West Coast 
Monumental Company, a citizen of the State of 
Washington, Theodore Hedlund doing business as 
Atlas Paint Company, a citizen of the State of Wash- 
ington, F. W. Madsen, Gustaf Jonasson, N. A. Han- 
sen, A. J. Van Buskirk, C. W. Crouse, F. L. Swain, 
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D. A. Trolson, Fred Gustafson, E. Scheibal, Paul 
Scheibal, F. J. Kazda, W. Donnellan, P. Hagstrom, 
Arthur Purvis, Roy Farnsworth, C. B. Dustin, L. J. 
Pettifer, Charles Bond, L. H. Broten, W. Canaday, 
L. R. Lilly, F. McNair, Dave Shields, Ed Lind- 
berg, Joe Tikalsky, F. Mente, C. Gustafson, George 
Larson, F. Marcellino, M. Swanson, William Gris- 
wold, C. E. Olson, C. I. Hill, Emil Johnson, C. 
Peterson, Earl Whitford, F. A. Fetterly, Thomas 
S. Short; Robert M. Davis and Frank C. Neal, co- 
partners doing business under the firm name and 
style of Davis & Neal, Sherman Wells, Carl J. 
Gerringer, George Gerringer, F. R. Schoen, A. W. 
Aufang, C. H. Boedecker, William L. Owen, F. N. 
Bergen, F. H. Godfrey, and W. E. Morris, all of 
whom are citizens and residents of the State of 
Washington, and Frederick Webber, a citizen and 
resident of the State of Pennsylvania, and there- 
upon your orator complainant says as follows: 
Ie 

Your orator is now and at all times hereinafter 
mentioned was a corporation duly organized and 
existing under and by virtue of the laws of the 
State of Washington and is now and was at all 
said times a citizen of said state. [269] 

ile; 

On information and belief defendant Scandina- 
vian-American Bldg. Co. is now and was at all times 
hereinafter mentioned a corporation organized and 
existing under and by virtue of the laws of the 
State of Washington and a citizen of said state 
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and a resident of the Southern Division of the 
Western District of the State of Washington. 
HUE 

On information and belief the defendant Scan- 
dinavian-American Bank is now and was at all 
times hereinafter mentioned organized and existing 
under and by virtue of the law of the State of 
Washington and a citizen of said state and a resi- 
dent of the Southern Division of the Western Dis- 
trict of the State of Washington. 

ITI-A. 

On information and belief claimant McClintic- 
Marshall Company is a corporation and a citizen of 
the State of Pennsylvania. 

IV. 

On information and belief the defendants Ann 
Davis and R. T. Davis, Jr., as executors of the 
estate of R. T. Davis, deceased R. T. Davis, Jr., 
Lloyd Davis, Harry L. Davis, George L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, 
Hattie Davis Tennant and Ann Davis, constitute 
a copartnership, doing business in Tacoma, Wash- 
ington, under the name and style of Tacoma Mill- 
work Supply Company and all of said named de- 
fendants with the exception of Hattie Davis Ten- 
nant, are citizens of the State of Washington, and 
the said Hattie Davis Tennant is a citizen of the 
State of California. [270] 

V. 

On information and belief the defendant G. 

Wallace Simpson is now and was at the time of 
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the institution of this suit a citizen of the State 
of Missouri. 
VI. - 

That defendant Claude P. Hay was at the time 
of the filing of the amended and supplemental bill 
herein, ever since then has been and now is the 
duly appointed, qualified and acting State Bank 
Commissioner of and for the State of Washington. 
That the defendant Forbes P. Haskell was at the 
time of the filing of said amended and supplemental 
bill, ever since then has been and now is the duly 
appointed, qualified and acting Deputy State Bank 
Commissioner for the State of Washington and the 
duly appointed qualified and acting receiver of the 
said Scandinavian-American Building Company and 
that the said Claude P. Hay and Forbes P. Haskell 
during all of said times were and are now citizens 
of the Southern Division of the Western District 
of Washington. 

Vaae 

On information and belief the defendants 
Savage-Scofield Company, Puget Sound Iron & 
Steel Works, St. Paul and Tacoma Lumber Com- 
pany, Far West Clay Company, Henry Mohr Hard- 
ware Company, Inc., Hunt & Mottet, Edward 
Miller Cornice & Roofing :Company, Washington 
Brick Lime & Sewer Company, United States 
Machine & Engineering Company, Colby Star 
Manufacturing Company, Tacoma Shipbuilding 
Company, and Ben Olson Company, are all now and 
were at all times herein stated corporations, organ-_ . 
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ized and existing under the laws of the State of 
Washington and citizens of said state. [271] 
VIII. 

On information and belief the defendant Otis 
Elevator Company is now and was at all times 
herein stated a corporation, duly organized and 
existing under and by virtue of the laws of the 
State of New Jersey and a citizen of said state, 
-but has been admitted to do business in the State of 
Washington by virtue of having complied with the 
laws of the State of Washington relative to foreign 
corporations. 

Exe 

On information and belief the defendant Crane 
Company is now and was at all times herein stated 
a corporation, duly organized and existing under 
and by virtue of the laws of the State of Illinois 
and a citizen of said state, but has been admitted 
to do business in the State of Washington by virtue 
of having complied with the laws of said State of 
Washington relative to foreign corporations. 

XxX. 

On information and belief the defendant H. C. 
Greene, doing business as H. C. Greene Iron Works, 
the defendant J. D. Mullins, doing business as J. 
D. Mullins Bros., 8S. G. Matthews and Frank L. 
Johns, a copartnership doing business under the 
name of City Lumber Agency, Carl Gebbers and 
Fred §. Haines, copartners doing business under 
the firm name and style of Ajax Electric Company, 
Robert M. Davis and Frank C. Neal, copartners 
doing business under the firm name and style of 
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Davis & Neal, 8. J. Pritchard and C. H. Graves, 
copartners doing business as P. & G. Lumber Com- 
pany, Morris Kleiner doing business as Liberty 
Lumber & Fuel Company, J. A. Soderberg, doing 
business as West Coast Monumental Company, 
Theodore Hedlund doing business as the Atlas Paint 
Company, are all citizens of the State of Washing- 
ton [272] and residents of the Southern Divi- 
sion of the Western District of Washington. 
XI. 

On information and belief the defendants F. W. 
Madsen, Gustaf Jonasson, N. A. Hanson, A. J. Van 
Buskirk, C. W. Crouse, F. L. Swain, D. A Trolson, 
Fred Gustafson, E. Scheibal, Paul Scheibal, F. J. 
Kazda, W. Donnellan, P. Hagstrom, Arthur Purvis, 
Roy Farnsworth, C. B. Dustin, L. J. Pettifer, 
Charles Bond, L. H. Broten, W. Canaday, L. R. 
Lilly, F. McNair, Dave Shields, Ed Lindberg, Joe 
Tikalsky, F. Mente, C. Gustafson, George Larson, 
F. Mareellino, M. Swanson, William Griswold, C. 
E. Olson, C. I. Hill, Emil Johnson, C. Peterson, Earl 
Whitford, F. A. Fetterly, Thomas 8S. Short, 
Sherman Wells, Carl J. Gerringer, George Ger- 
mnger, FY. R. Schoen, A. W. Aufang, C. H. 
Boedecker, William L. Owen, F. N. Bergen, F. H. 
Godfrey and W. E. Morris are each and every one 
of them citizens of the State of Washington, and 
residents of the Southern Division of the Western 
District of Washington. 

XIT. 
On information and belief defendant Frederick 
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Webber was at all of said times and is now a 
citizen and resident of the State of Pennsylvania. 
XITTI. 

Your orator represents and shows to the Court 
that the matter and amount involved in the above- 
entitled action and also the claim of your orator 
exceeds exclusive of interest and costs the sum or 

value of $3000.00. [273] 
XIV. 

That ever since prior to the institution of this 
suit the defendant Scandinavian-American Build- 
ing Company, a corporation, has been and still is 
the owner of Lots 10, 11 and 12 in Block 1003 as 
the same are shown and designated upon a certain 
plat entitled Map of New Tacoma, W. T., which 
plat was filed on record in the office of the Auditor 
of Pierce County, W. T., February 3rd, 1875. 

DEVE 

That on or about the 28th day of February, 1920, 
your orator entered into a contract in writing with 
the defendant Scandinavian-American Building 
Company by the terms of which it was provided 
that your orator would receive on board cars, erect 
and paint one coat of graphite or equal paint, all 
structural steel used in the construction of a build- 
ing then proposed to be erected on the lots herein- 
before mentioned. Said work to be performed 
according to certain plans and specifications pre- 
pared by Frederick Webber, architect, and the 
said steel to be furnished by the said owner. That 
by the said contract it was also provided that the 
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said owner would pay your orator for the work 
performed as aforesaid the sum of $19.00 per ton 
of the steel erected, the payments of which would 
be made to your orator in monthly installments, 
each installment to be 75% of the estimated value 
of the steel erected at the date of said estimate and 
the balance to be paid within thirty to sixty days 
from the acceptance of the work by the architect. 
That a true and correct copy of said contract is 
hereto attached and marked Exhibit ‘‘A.’”’ [274] 
XVI. 

That thereafter, to wit, on or about the 14th day 
of June, 1920, the plaintiff entered upon the per- 
formance of the work contemplated by the said 
contract and continued in the performance of the 
same thereafter until the 15th day of January, 
1921. That as the said work progressed your 
orator was paid by said owner from time to time 
on monthly estimates for 75% of the estimated 
value of the steel then erected in compliance with 
the terms of the said contract amounts aggregating 
the sum of $13,865.82; that on the 31st day of 
December, 1920, there became due from the said 
owner and payable to your orator for work per- 
formed under the terms of said contract during 
the said month of December the sum of $10,425.94, 
that your orator on January 4th, 1921, duly pre- 
sented to the said owner its estimate in the form 
and manner previously used and accepted, showing 
your orator to be entitled to the said sum of 
$10,425.94, for work performed by it during said 
month of December, and demanded payment there- 
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for; that the owner then approved said estimate 
but failed and refused and still fails and refuses to 
pay the said sum or any portion thereof; and the said 
owner thereafter, to wit, on or about the 17th day 
of January, 1921, wholly abandoned the said build- 
ing construction, because it was wholly insolvent, 
refused payment to your orator for this reason, and 
through its building superintendent informed your 
orator of said facts and directed your orator to 
cease its erection work on said building and to 
remove all its equipment from the said building 
and premises; that your orator thereupon, and for 
said reasons, and others hereinafter mentioned 
ceased all its labors on said building and thereafter 
treated and considered the said contract as re- 
scinded. [275] 
XVI. 

That while it was provided by Article XIV of the 
contract herein set out that your orator would 
waive any claim or mechanics’ liens, your orator 
hereby states that such waiver was induced and 
obtained solely by the representations and assur- 
ances made to your orator at the time of the 
negotiations for saidcontract, which representations 
and assurances were made by the said owner and by 
others for it made in the presence and hearing of 
the said owner and with its full knowledge and 
consent, which representations and assurances were 
to the following effect: 

a. That the said owner then had on hand the 
sum of $400,000.00 which it intended to and would 
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expend in the first construction work of the said 
building. 

b. That it had made definite and final arrange- 
ments to borrow by mortgage on the premises to be 
covered by the construction work from a party 
ready, willing and able to loan the same the sum 
of $600,000.00 which sum would be used in finan- 
cing the completion of the construction of said build- 
ing and that the said sum would be amply sufficient 
for said purpose, and 

e. That all contracts for material and labor that 
would enter into the construction of the said build- 
ing would contain the same lien waiver provisions. 

That had these representations and assurances 
been true the building would have been fully finan- 
eed and all labor and material would have been 
paid for and the necessity for guy claims or liens 
would have been removed. 

XVIII. 

That your orator believing in the truth of the 
said representations and assurances and fully rely- 
ing thereon and not otherwise and being solely 
induced thereby agreed to the waiver [276] 
article in said contract, but that in truth and in 
fact the said representations and assurances were 
false and untrue and were known to be false and 
untrue by the owner at the time they were made; 
that the falsity of the said representations and 
assurances was not discovered by your orator until 
the 17th day of January, 1921. That by reason of 
the foregoing facts the owners herein became 
thereby and still are estopped to set up the said 
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article of waiver of mechanic’s hen as against your 
orator. 
IDS 

That because of the facts herein mentioned the 
contract between the said owner and your orator 
became and was rescinded and thereafter, to wit, 
on or about the 25th day of April, 1921, your orator 
notified the said owner of his election to treat said 
contract as rescinded; a true and correct copy of 
which notice is hereto attached and marked Ex- 
hibit Be 

XX, 

That the reasonable value of your orator’s labor 
in the performance of its work in the erection and 
painting of the steel put in place by it as herein 
set forth was and is the sum of $40,949.75, of which 
it has been paid by the said owner the sum of $13,- 
865.82 and no more, leaving a balance due to your 
orator for the work so performed by it the sum of 
$27,083.93. 

XXI. 

That between the 6th day of October, 1920, and 
the 15th day of January, 1921, your orator on writ- 
ten requests and orders of and from the said owner 
so to do performed additional and extra work in 
connection with the erection of said steel on said 
building the reasonable value of which additional 
and extra work was and is [277] the sum of 
$3,056.52, of which but $518.79 has been paid to your 
orator, although demand has been made therefore 
to the said owner, leaving a balance due your orator 
on this item in the sum of $2,537.73. 
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XXII. 

That under a written order and request therefor 
by the said owner dated December 28th, 1920, your 
orator performed certain necessary additional and 
correction labor in the preparation of certain por- 
tions of the said structural steel for fitting the same 
into the said building, all of which steel so corrected 
was by your orator thereafter set into the said build- 
ing, the reasonable value of which said labor was and 
is $722.03, no part of which has been to your orator 
paid, although demand for the same has been by 
your orator made on said owner. That a true and 
correct copy of said written order is hereto at- 
tached marked Exhibit ‘‘C.” 

XXITI. 

That your orator also shows that all of the labor 
performed by it as aforesaid was upon the building 
situated on the lots hereinbefore described, said 
lots and building being owned by the defendant 
Scandinavian-American Building Company, and all 
of said lots were necessary for the construction 
and convenient use of the said building; that the 
total balance due to your orator from said owner 
for all of the work hereinabove mentioned exclusive 
of interest and costs is the sum of $30,343.69. 

Re. 

That your orator being without any security for 
the payment of the amount due to it from the said 
owner as hereinabove [278] mentioned on the 
8th day of April, 1921, duly prepared, filed and 
recorded with the County Auditor of and for Pierce 
County, Washington, said county being the one in 
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which the above-mentioned property is situated, 
its claim of lien against the said premises and the 
whole thereof, which claim of lien was duly veri- 
fied by oath, said lien being filed under and by virtue 
of the mechanic’s lien law, which was at all of said 
times and still is in full force and effect in said 
state. Said len was by the Auditor of and for said 
county recorded at page 64 in volume 16 of the 
lien records of and for said county, a true and 
correct copy of which lien is hereto attached marked 
Exhibit ‘‘D.”’ 
XXV. 

That your orator is not now prosecuting, neither 
has it ever prosecuted any action either at law or 
in equity or any proceeding whatsoever for the 
recovery of the debt claimed by it as hereinabove 
set out or any portion thereof, that it has been 
compelled to employ the services of attorneys and 
counsel to protect and preserve its interest in the 
preparation and filing of the said len claim and 
in the further protection and preservation of its 
interests in this proceeding; that the reasonable 
charge and fee for said services is $7500.00. 

».@.0'4 F 

Your orator further shows that the defendants 
Scandinavian-American Bank, a corporation, Ann 
Davis and R. T. Davis, Jr., as executors of the 
estate of R. T. Davis, deceased, R. T. Davis, Jr., 
Lloyd Davis, Harry L. Davis, George L. Davis, 
Maude A. Davis, Marie A. Davis, Ruth G. Davis, 
Hattie Davis Tennant and Ann Davis, copartners 
doing business under the name and style of Tacoma 
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Millwork Supply [279] Company, P. Claude 
Hay, as State Bank Commissioner, Forbes P. Has- 
kell as Deputy State Bank Commissioner and as 
receiver of Scandinavian-American Building Com- 
pany, Savage Scofield Company, a corporation, 
Puget Sound Iron & Steel Works, a corporation, 
St. Paul & Tacoma Lumber Company, a corpora- 
tion, Far West Clay Company, a corporation, Henry 
Mohr Hardware Company, Inc., a corporation, 
Hunt & Mottet, a corporation, Edward Miller 
Cornice & Roofing Company, a corporation, Wash- 
ington Brick Lime & Sewer Company, a corpora- 
tion, Otis Elevator Company, a _ corporation, 
United States Machine & Engineering Company, a 
corporation, Colby Star Manufacturing Company, 
a corporation, Tacoma Shipbuilding Company, a 
corporation, Crane Company, a corporation, and 
Ben Olson Company, a corporation, H. C. Greene 
doing business as H. C. Greene Ivon Works, Carl 
Gebbers and Fred S. Haines, copartners doing 
business under the firm name and style of Ajax 
Electric Company, S. O, Matthews and Frank L. 
Johns, copartners doing business under the firm 
name and style of City Lumber Agency, J. D. 
Mullins doing business as J. D. Mullins Bros., 8. J. 
Pritchard and C. H. Graves, copartners doing busi- 
ness as P. & G. Lumber Company, Morris Kleiner 
doing business as Liberty Lumber & Fuel Company 
J. A. Soderberg doing business as West Coast Mon- 
umental Company, Theodore Hedlund doing busi- 
ness as Atlas Paint Company, I. W. Madsen, 
Gustaf Jonasson, N. A. Hansen, A. J. Van Bus- 
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kirk, C. W. Crouse, F. L. Swain, D. A. Trolson, 
Fred Gustafson, E. Scheibal, Paul Scheibal, F. J. 
Kazda, W. Donnellan, P. Hagstrom, Arthur Purvis, 
Roy Farnsworth, C. B. Dustin, L. J. Pettifer, 
Charles Bond, L. H. Broten, W. Canaday, L. R. 
Lilly, F. McNair, Dave Shields, Ed Lindberg, Joe 
Tikalsky, F. Mente, C. Gustafson, George Larson, 
FF. Marcellino, M. Swanson, William Griswold, C. E. 
Olson, [280] C. I. Hill, Emil Johnson, C. Peter- 
son, Earl Whitford, F. A. Fetterly, Thomas S. 
Short, Sherman Wells, Carl J. Gerringer, George 
Gerringer, F. R. Schoen, A. W. Aufang, C. H. Boe- 
decker, William L. Owen, F. N. Bergen, F. H. God- 
frey, and W. E. Morris and Frederick Webber, 
Robert M. Davis and Frank C. Neal, copartners 
doing business under the firm name and style of 
Davis & Neal, and complainant McClintic-Marshall 
Company, a corporation, respectively, have or claim 
to have some right, title, lien or interest in and 
to said premises, but whatever the nature of said 
right, title, interest or claim may be if any they 
have, the same is junior, subsequent and inferior 
to the. hen of your orator. 

WHEREFORE YOUR ORATOR PRAYS: 

1. That the said MecClintic-Marshall Company 
and each of the defendants hereinabove named be 
required to make answer respectively unto all and 
singular the matters hereinbefore stated and 
charged as fully and as particularly as if the same 
were herein expressed, and they thereunto particu- 
larly interrogated, but not under oath, answer un- 
der oath being hereby expressly waived. 
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2, That your orator may have a judgment 
against the said Scandinavian-American Building 
Company for the full sum of $30,348.69, together 
with interest thereon at the rate of six per cent 
per annum from the 15th day of January, 1921, 
until paid together with the further sum of 
$7,500.00 as attorneys’ fees for service in this cause 
and for all your orator’s costs and expenses herein 
incurred or to be incurred and that the same may be 
adjudged a first and valid lien against the lands 
and premises hereinabove described; that said lands 
and premises and building thereon be decreed to be 
sold in satisfaction of the amount so found due to 
your orator [281] according to law and the 
practice of this Court and that the proceeds of 
such sale be applied in the payment of the costs 
of these proceeedings and sale, of the said sum of 
$7,500.00 as attorney’s fees and your orator’s claim 
amounting to $30,343.69 with interest thereon as 
hereinabove specified. 

3. That the complainant McClintic-Marshall 
Company and each of the defendants herein and all 
persons claiming under them or either of them 
subsequent to the filing and recording of your 
orator’s lien as herein stated, either as purchasers 
or encumbrancers, lienors, or otherwise may be 
barred and foreclosed of all right, claim or equity 
of redemption in the said premises and every part 
thereof; that your orator or any other party to 
this suit may be a purchaser at said sale and that 
the officer executing the sale herein shall execute 
and deliver the necessary conveyances to such pur- 
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chaser or purchasers and that the purchaser or 
purchasers at said sale be given possession of said 
premises, and, 

4. That your orator may have such other and 
further orders, Judgments and relief. in the prem- 
ises as may to your Honor seem just, equitable and 
proper. 

MAY IT PLEASE YOUR HONOR to grant to 
your orator writs of subpoena to be directed to the 
said complainant and to each of the aforesaid de- 
fendants to wit: Scandinavian-American Building 
Company, a corporation, Scandinavian-American 
Bank, a corporation, Ann Davis and R. T. Davis, 
Jyr., as executors of the estate of R. T. Davis, 
deceased, R. T. Davis, Jr., Lloyd Davis, Harry L. 
Davis, George L. Davis, Maude A. Davis, Marie 
A. Davis, Ruth G. Davis, Hattie Davis Tennant, 
and Ann Davis, copartners doing business under 
the name and style of Tacoma Millwork Supply 
Company, G. Wallace Simpson, P. Claude Hay, 
as State Bank [282] Commissioner for the State 
of Washington, and Forbes P. Haskell, as Deputy 
State Bank Commissioner for the State of Wash- 
ington and as Receiver of the Scandinavian-Ameri- 
can Building Company, Savage Scofield Company, 
a corporation, Puget Sound Iron & Steel Works, 
a corporation, St. Paul & Tacoma Lumber Com- 
pany, a corporation, Far West Clay Company, a 
corporation, Henry Mohr Hardware Company, Inc., 
a corporation, Hunt & Mottet, a corporation, Hd- 
ward Miller Cornice & Roofing Company, a cor- 
poration, Washington Brick Lime & Sewer Com- 
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pany, a corporation, Otis Elevator Company, a 
corporation, United States Machine & Engineering 
Company, a corporation, Colby Star Manufactur- 
ing Company, a corporation, Tacoma Shipbuilding 
Company, a corporation, Crane Company, a cor- 
poration, and Ben Olson Company, a corporation, 
H. C. Greene doing business as H. C. Greene Iron 
Works, Carl Gebbers and Fred S. Haines, copart- 
ners doing business under the firm name and style 
of Ajax Electric Company, 8. O. Matthews and 
Frank L. Johns, copartners doing business under 
the firm name and style of City Lumber Agency, 
J.D. Mullins doing business as J. D. Mullins Bros., 
S. J. Pritchard and C. H. Graves copartners doing 
business as P. & G. Lumber Company, Morris 
Kleiner doing business as Liberty Lumber & Fuel 
Company, J. A. Soderberg, doing business as West 
Coast Monumental Company, Theodore Hedlund 
doing business as Atlas Paint Company, F. W. 
Madsen, Gustaf Jonasson, N. A. Hansen, A. J. Van 
Buskirk, C. W. Crouse, F. L. Swain, D. A. Trol- 
son, Fred Gustafson, E. Scheibal, Paul Scheibal, F. 
J. Kazda, W. Donnellan, P. Hagstrom, Arthur Pur- 
vis, Roy Farnsworth, C. B. Dustin, L. J. Pettifer, 
Charles Bond, L. H. Broten, W. Canaday, L. R. Lilly, 
I. McNair, Dave Shields, Ed Lindberg, Joe Tikalsky, 
F. Mente, C. Gustafson, George Larson, I’. Marcel- 
lino, M. Swanson, William Griswold, C. E. Olson, 
C. I. Hill, Emil Johnson, C. Peterson, Earl Whit- 
ford, F. A. Fetterly, Thomas 8. Short; and Robert 
M. Davis and Frank C. Neal, copartners doing 
business under the firm name and style of Davis 
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& Neal, Sherman Wells, Carl J. Gerringer, George 
Gerringer, F. R. Schoen, A. W. Aufang, C. H. Boe- 
decker, William L. Owen, F. N. Bergen, F. H. God- 
frey and W. KE. Morris and Frederick Webber, 
therein and thereby commanding them and each 
of them at a certain time and under a certain pen- 
alty therein to be named to be and appear before 
your Honor in this Honorable Court, then and 
there severally to answer all and singular the mat- 
ters aforesaid, but not under oath, answer under 
oath being hereby expressly waived, and to stand to 
and abide and perform such other and further 
orders or decrees as to your Honor shall seem meet 
and just. 
EK. E. DAVIS & COMPANY, a Corporation. 
By JAMES W. REYNOLDS, 
Attorneys for Defendant and Cross-complainant. 
PETERS & POWELL, 
Of Counsel. [283] 


Exhibit ‘‘A.”’ 


THIS AGREEMENT, made this 28th day of 
February, A. D. 1920, by and between Scandinavian- 
American Building Company, a corporation, herein- 
after called the ‘‘Owner,’’ party of the first part, 
and HK. EK. Davis Co., a corporation organized and 
existing under the laws of the State of Washington, 
hereinafter called the ‘‘Contractor,’’ party of the 
second part, 

WITNESSETH: 
WHEREAS, the said Scandinavian-American 
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Building Company, Owner, is about to begin the 
erection of a story building on the property 
situated in Pierce County, Washington, described 
as follows: Lots Ten (10), Eleven (11) and Twelve 
(12) in Block One Thousand Three (1003), as 
shown and designated upon a certain plat entitled 
‘‘Map of New Tacoma, W. T.’’ of record in the 
office of the Auditor of Pierce County, Washington, 
according to plans and specifications prepared by 
Frederick Webber, of Philadelphia, Penn., archi- 
tect, and 

WHEREAS, the said E. E. Davis Co., a corpora- 
tion, is desirous of entering into a contract with the 
said Scandinavian-American Building Company, 
Owner, to receive on board cars and erect all struc- 
tural steel; also to give all steel one coat of graphite, 
or equal paint; also to store material in yard, if 
necessary, at contractor’s expense, as per your esti- 
mate of February 21, 1920. There is to be approxi- 
mately 2,000 ton of steel to be erected, under and 
subject to all terms, limitations and conditions con- 
tained in the plans and specifications herebefore re- 
ferred to. 

NOW THIS AGREEMENT WITNESSETH: 

ART. I. That in consideration of the agreements 
herein contained, the Owner agrees to pay to the 
Contractor, the sum of nineteen dollars ($19.00) per 
ton in installments as hereinafter stated. Said pay- 
ments, however, in no way lessening the total and 
final responsibility of the Contractor. No payment 
shall be construed or considered as an acceptance of 
any defective work or improper material. 
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Although it is distinctly understood and agreed 
by and between the parties hereto that this contract 
is a whole contract, and not severable or divisible, 
yet for the convenience of the Contractor, it is stip- 
ulated that payments shall be made as follows: 

79% monthly, to be paid in cash, of the esti- 
mated value of steel erected, and the balance of 
25% to be paid within thirty (80) to sixty (60) 
days from the acceptance of work by the archi- 
tect. 

ART. II. The said Contractor hereby cove- 
nants, promises and agrees to do all of the aforesaid 
work to be furnished and finished agreeably to the 
satisfaction, approval and acceptance of the Archi- 
tect of said building and to the satisfaction, ap- 
proval and acceptance of the said Owner, according 
to the true intent and meaning of the drawings, 
plans and specifications made by said Architect, 
which said plans, drawings and specifications are to 
be considered as part and parcel of this agreement, 
as fully as if they were at length herein set forth, 
and the said Contractor is to include and do all 
necessary work under his contract, not particularly 
specified, but required to be furnished and done in 
order to fully complete and fulfill his contract to the 
satisfaction of the said Architect and Owner afore- 
said. 

ART. III. The Contractor hereby agrees that 
time shall be considered the very essence of this con- 
tract, and to complete all the obligations herein 
assumed, and to enter into the spirit of co-operation 
under which all the Contractors are working. And 
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the said Contractor further covenants and agrees to 
perform the work promptly, without notice on the 
part of anyone, so as to complete the building at the 
earliest possible moment. [284] 

ART. IV. The Contractor further covenants and 
agrees to observe carefully the progress of the work 
upon the entire building, without notice from any- 
one, and to procure drawings at least two weeks 
prior to executing the work, and to perform his 
portion of the work upon said building at the earli- 
est proper time for such work, and to be responsible 
for all loss occasioned directly and indirectly by 
any lack of knowledge upon his part, as to the 
proper time to perform his work. 

ART. V. The said Contractor shall complete the 
several portions and the whole of the work com- 
prehended under this agreement by and at the time 
or times hereinafter stated, viz.: Steel to be erected 
as fast as the delivery of steel will allow. 

ART. VI. Should the Contractor be delayed in 
the progress of the work under this contract by 
strike, or common carrier, or casualty wholly beyond 
the control of the Contractor, then the time herein 
designated for the completion of said work shall 
be extended for a period equivalent to the time lost, 
but no such allowance shall be made unless a claim 
therefor is presented in writing by the Contractor 
within twenty-four hours of the occurrence of such 
delay. 

ART. VII. And in case of default in any part of 
the said work within the times and periods above 
specified, the Contractor hereby promises and agrees 
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to pay the Owner, and the Owner may deduct from 
any amount coming to the Contractor the sum of 
Dollars for each and every day’s delay until 
the completion of the work, not in the nature of a 
penalty, but in the nature of liquidated damages 
for the delay caused to the Owner in the completion 
of the work. 

ART. VIII. Any imperfect workmanship or 
other faults which may appear within one year 
after the completion of said work, and in the judg- 
ment of said Architect arising out of improper ma- 
terials or workmanship, shall, upon the direction 
of said Architect, be amended and made good by, 
and at the expense of, said Contractor, and in case 
of default so to do, the Owner may recover from 
said Contractor, the cost of making good the work. 

ART. IX. The Contractor hereby agrees to re- 
move the dirt and rubbish accumulating on the 
premises, caused by the construction of his work, 
at such time or times as he may be instructed by the 
Owner or his representatives and if not removed 
promptly by the Contractor, the Owner is hereby 
authorized to remove the same at the expense of the 
said Contractor, and to deduct the cost thereof from 
any balance that may be due and owing him. 

ART. X. And should the Contractor at any 
time refuse or neglect to supply a sufficiency of 
properly skilled workmen or of materials of the 
proper quality or fail in any respect to prosecute 
the work with promptness and diligence or fail in 
the performance of any of the agreements herein 
contained, such refusal, neglect or failure being cer- 
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tified by the Architect of the Owner, the latter shall 
be at liberty after two days’ written notice to the 
Contractor to provide any such labor or materials 
and to deduct the cost thereof from any money then 
due or thereafter to become due to the contractor 
under this contract; and if the Architect or the 
Owner shall certify that such refusal, neglect or fail- 
ure is sufficient ground for such action, the Owner 
Shall also be at liberty to terminate the employment 
of the Contractor for the said work and to enter 
upon the premises and take possession, for the pur- 
pose of completing the work included under this 
contract, of all materials, tools and apphances there- 
on and to employ any other person or persons to 
finish the work and provide the materials therefor ; 
and in case of such discontinuance of the employ- 
ment of the Contractor, the latter shall not be en- 
titled to receive any further payment under this 
contract until the said work shall be wholly finished, 
at which time if the unpaid balance of the amount 
to be paid under [285] this contract shall exceed 
the expense incurred by the Owner in finishing the 
work said excess shall be paid b the Owner to the 
Contractor; but if said expenses shall exceed such 
unpaid balance, the Contractor shall pay the dif- 
ference to the Owner. The expenses incurred by 
the Owner as herein provided, either for furnishing 
the materials or for finishing the work and any 
damage incurred through such default shall be item- 
ized and certified by the Owner, which itemized 
statement shall be conclusive upon the Contractor. 
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ART. XI. And the Owner reserves the right, 
that if there be any omission or neglect on the part 
of the said Contractor of the requirements of this 
agreement and the drawings, plans and specifica- 
tions, the said Owner may, at its discretion, declare 
this contract, or any portion thereof, forfeited; 
which declaration and forfeiture shall exonerate, 
free and discharge the said Owner from any and all 
obligations and liabilities arising under his con- 
tract, the same as if this agreement had never been 
made; and any amount due the Contractor by reason 
of work done or materials furnished prior to the 
forfeiture of this contract, shall be retained by the 
said Owner until the full completion and acceptance 
of the building upon which said work has been done 
or said materials furnished, at which time the said 
Owner, after deducting all costs and expenses oc- 
casioned by the default of the said Contractor, shall 
pay or cause to be paid to him the balance with a 
statement of all said costs and expenses. 

ART. XIT. And the Contractor further cove- 
nants, promises and agrees that he will make no 
charge for any extra work performed or materials 
furnished in and about his contract, and he hereby 
expressly waives all right to any such compensa- 
tion, unless he shall first receive an order in writing 
for the same from the Owner. 

ART. XIII. And the Contractor hereby assumes 
entire responsibility and liability in and for any 
damage to persons or property during the fulfill- 
ment of this contract, caused directly or indirectly 
by the Contractor, his agents or employees, and the 
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Contractor agrees at his own expense to carry suf- 
ficient lability and workmen’s compensation insur- 
ance and to enter in and defend the Owner against, 
and save it harmless from loss or annoyance by 
reason of suits or claims of any kind on account of 
such alleged or actual damages; or on account of 
alleged or actual infringements of patents in re- 
gard to any method, device or apparatus, or any 
part thereof, put in, under, or in connection with 
this contract, or used in fulfilling the same. 

The Contractor hereby further agrees not to as- 
sign or sublet in any manner whatsoever, any part 
or portion of this contract, without the written con- 
sent of the Owner, upon the express penalty of for- 
feiture of the entire contract, in the discretion of 
the Owner. 

ART. XIV. And the Contractor further agrees 
for himself, his heirs, executors, administrators 
and assigns to waive any and all right to any me- 
chanic’s claim or lien against said premises, and 
hereby expressly agrees not to file any claim or 
hen whatsoever against the premises involved in 
this contract. 

ART. XV. And the Contractor shall at all times, 
when required by the Owner, before receiving any 
moneys under this contract, produce satisfactory 
vouchers and receipts from all employees and ma- 
terialmen for work done and materials furnished 
in and about the erection and completion of the 
building covered by this contract. 

ART. XVI. And any and all work that may be 
cut out and omitted from this contract, during the 
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progress of the work, shall be allowed by the Con- 
tractor at the regular contract price, and shall be 
adjusted and agreed upon by said parties before the 
final settlement of their accounts. [286] 

ART. XVII. The Owner shall not in any man- 
ner be answerable or accountable for any loss or 
damage that shall or may happen to the said work, 
or any part thereof, or to any of the materials or 
other things done, furnished and supplied by the 
Contractor, used and employed in finishing and 
completing the same. 

ART. XVIIL. It is hereby further mutually 
covenanted, promised and agreed, by and between 
the said parties, that in the event of any dispute or 
disagreement hereafter arising between them as to 
the character, style or portion of the work on said 
buildings to be done, or materials to be furnished 
under this contract, or the plans and specifications 
hereinbefore referred to, or any other matter in con- 
nection herewith, the same shall be referred to three 
arbitrators, one to be chosen by each of the parties 
hereto, and the third by the two arbitrators so se- 
lected, whose decision, or that of a majority of 
them in the matter, shall be final and binding upon 
them. 

ART. XIX. The Contractor shall, upon request 
from the Owner, furnish forthwith a bond or bonds 
in form and substance and with surety satisfactory 
to the Owner, in the sum of Nineteen Thousand 
no/100 Dollars, conditioned for the true and faith- 
ful performance of this contract on the part of the 
Contractor. Bond, however, to be paid for by 
Owner. 
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ART. XX. All negotiations and agreements, 
oral or written, prior to this agreement, are merged 
herein and there are no understandings or agree- 
ments, verbal, written or otherwise, between the 
said parties except as herein set forth. This agree- 
ment cannot be changed, altered or modified in any 
respect except by the mutual consent of the parties 
endorsed herein in writing and duly executed. 

The Contractor has read and fully understands this 
agreement and the said Contractor hereby certifies 
that before the execution of this agreement he ex- 
amined all the plans and specifications prepared in 
connection with the contract. 

And it is further agreed that the covenants, 
promises and agreements herein contained shall be 
binding and final upon the heirs, executors and suc- 
cessors of the parties hereto. 

IN WITNESS WHEREOF, the said parties have 
hereunto set their hands and seals the day and year 
first above written. 

SCANDINAVIAN-AMERICAN BUILD- 
ING CO., 
By CHARLES DRURY, 
Its President. 
J. SHELDON, 
Its Secretary. 
E. E. DAVIS, 
Contractor. [287] 


392 Forbes P. Haskell et al. vs. 


Exhibit ‘‘B.”’ 


NOTICE OF RESCISSION OF CONTRACT. 

To Scandinavian-American Building Company, 
Tacoma, Washington. 
Gentlemen: 

We assume that from what has transpired be- 
tween your company and us with reference to the 
abandonment of the construction work on your bank 
building at 11th Street and Pacific Avenue in Ta- 
coma, Washington, you understand that the contract 
between your company and us for construction work 
on said building has long since been rescinded, but 
if such is not your understanding, we write to say 
to you that we have elected to rescind, and we do 
now rescind the said contract because of the breach 
thereof by your company and because of the aban- 
donment by you of the construction work provided 
for in said contract and further because of the false 
and fraudulent representation and statements made 
to us by you and by others in your presence and 
hearing and with your knowledge and consent; 
which false and fraudulent statements and repre- 
sentations induced us to sign the said contract. 

EK. E. DAVIS & COMPANY. 

(Corporate Seal) (Signed) By E. B. DAVIS, 

Pres. [288] 
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Exhibit ‘‘C.”’ 
SCANDINAVIAN-AMERICAN BUILDING CO. 
Phone Main 20386. 

Tacoma, Washington. 

December 28, 1920. 
E. E. Davis & Company, 
Contractors & Steel Erectors, 
Scandinavian-American Bank Bldg., 
Tacoma, Washington. 
Gentlemen: 

On or about March 5, 1920, the Seandinavian- 
American Building Company entered into a written 
agreement with McClintic, Marshall Company of 
Pittsburgh, Pa., whereby the said MeClintic, Mar- 
shall Company guaranteed to deliver the steel frame 
for the above named bank building in the City of 
Tacoma not later than June 5, 1920. The McClintie, 
Marshall Company failed to make delivery of said 
steel until on or about the 10th day of October, 
1920, and by reason of such delay and the failure 
on the part of the MecClintic, Marshall Company, 
the Scandinavian-American Building Company have 
refused to pay the said McClintic, Marshall Com- 
pany a ecrtain amount of money claimed as liqui- 
dated damages by reason of the breach of said 
contract and, as a result thereof, the MceClintic, 
Marshall Company, we understand, have notified 
you that they will not pav for any further altera- 
tions or corrections which may have to be made in 
the steel frame. 
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Now, this letter is to advise you that you will 
please have any necessary changes made or errors 
corrected in order to have said steel frame put up in 
a workmanlike manner and that you will keep a 
strict accounting of said errors and changes which 
may be chargeable to the McClintic, Marshall Com- 
pany under their contract so that the amount may 
be properly entered upon the books of the Building 
Company and a true accounting made with Mc- 
Clintic, Marshall Company, and this letter will be 
your guarantee that any such changes made or 
errors corrected will be paid for by the Scandi- 
navian-American Building Company and charged 
to the MeClintic, Marshall Company on their books. 

Very truly yours, 
SCANDINAVIAN-AMERICAN BUILD- 
ING COMPANY, 
(Signed) By CHARLES DRURY, 
President. 
(Signed ) J. SHELDON, 
Secretary. [289] 


Exhibit ‘‘D.” 


E. E. DAVIS & COMPANY, a Corporation, 
Claimant, 
VS. 
SCANDINAVIAN-AMERICAN BUILDING 
COMPANY, a Corporation, 
Owner. 


NOTICE OF CLAIM OF LIEN. 


NOTICE IS HEREY GIVEN, That on the 14th 
day of June, 1920, the above named claimant, EH. E. 
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Davis & Company, a corporation, duly organized 
and existing under and by virtue of the laws of the 
State of Washington, at the special instance and re- 
quest of the above named owner, the Scandinavian- 
American Building Company, a corporation duly or- 
ganized and existing under and by virtue of the 
laws of the State of Washington (said request and 
employment being made through its officers Charles 
Drury, president, and J. Sheldon, secretary), com- 
menced to perform labor in the erection of the steel 
in and upon a certain building then being con- 
structed and thereafter continued to be constructed 
upon certain lots in Tacoma in Pierce County, 
Washington, that is to say, upon and covering the 
whole of lots 10, 11 and 12 in Block 1008, as the 
same are shown and designated upon a certain plat 
entitled Map of New Tacoma, W. 'T., which plat 
was filed of record February 3rd, 1875, and is now 
of record in the office of the Auditor of Pierce 
County, Washington; of all of which property the 
said Scandinavian-American Building Company was 
at all times during the year 1920 and still is the 
owner or reputed owner. That after the commence- 
ment of the performance of the labor above-men- 
tioned the said E. E. Davis & Company continued 
in the performance of the same until the cessation 
thereof which occurred on January 15th, 1921. 

That the labor-performed by E. E. Davis & Com- 
pany under the employment 0b the said owner as 
hereinabove mentioned was and is of the reasonable 
value of $40,949.75, no part of which has been paid 
to the claimant excepting the sum of, $13,865.82, 
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leaving a balance due to the said claimant for labor 
performed on said building the sum of $27,083.93, 
for which amount claimant hereby claims a lien on 
the building and premises herein described. 

That at the request of the said Scandinavian- 
American Building Company made through its said 
officers and through its agent Sherman Wells who 
was then its building superintendent and building 
inspector in charge of the construction of the said 
building, the said E. E. Davis & Company on the 5th 
day of November, 1920, commenced to perform 
labor on extra work in the construction of said build- 
ing situate on lots in Tacoma in Pierce County, 
Washington, that is to say, on the whole of lots 10, 
11 and 12 in Block 1003 as the same are shown and 
designated upon a certain plat entitled Map of New 
Tacoma, W. T., which plat was filed of record Feb- 
ruary 38rd, 1875, and is now of record in the office 
of the Auditor of Pierce County, Washington; of 
all of which property the said Scandinavian-Amer- 
ican Building Company was throughout [290] the 
year 1920 and still is the owner or reputed owner. 
That the said claimant thereafter continued in the 
performance of said labor on said building until it 
ceased the performance of the same on the 15th day 
of January, 1921. That the reasonable value of the 
labor performed by this claimant upon the said 
building under the employment herein last before 
stated was and is the sum of $3,056.52, of which sum 
no part has been paid, excepting the Sum of $518.79, 
leaving a balance due to this claimant for labor on 
said building the sum of $2,537.73, for which amount 
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this claimant hereby claims a hen upon the building 
and premises herein described. 

That at the instance and request of the said Scan- 
dinavian-American Building Company through its 
president, Charles Drury, and its secretary, J. Shel- 
don, the said claimant, E. E. Davis & Company on 
the 4th day of January, 1921, commenced to perform 
labor in alteration and correction of the steel work 
on the construction of the said building situated on 
lots in Tacoma in Pierce County, Washington, that 
is to say, upon the whole of Lots 10, 11 and 12 in 
Block 1003, as the same are shown and designated 
upon a certain plat entitled Map of New Tacoma, 
W. T., which plat was filed of record February 3d, 
1875, and is now of record in the office of the Au- 
ditor of Pierce County, Washington, of all of which 
property the said Scandinavian-American Building 
Company was throughout the year 1920 and still 
is the owner or reputed owner; That the perform- 
ance of the labor by the said EK. E. Davis & Com- 
pany on the said building and premises under the 
employment last aforesaid so continued until the 
cessation thereof which occurred on the 15th day of 
January, 1921. That the labor performed by the 
said E. EK. Davis & Company under the employment 
last above-mentioned, upon the building and prem- 
ises hereinbefore described was and is of the reason- 
able value of $722.03, no part of which has been 
paid and for which amount this claimant hereby 
claims a lien on the building and premises herein 
deseribed. 
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That the aggregate sum due and unpaid to the 
said E. E. Davis & Company for labor performed 
by it on the building situate upon the premises 
herein described and owned by the said Scandina- 
vian-American Building Company is the sum of 
$30,343.69, for which sum together with interest 
thereon at the rate of six per cent per annum from 
the 15th day of January, 1921, until paid, the said 
EK. E. Davis & Company claims a lien upon the 
property herein described and the whole thereof. 

This notice of lien claim is rendered necessary 
and is hereby made and filed because of the errors 
and omissions in the notice of lien claim by this 
claimant filed on the 22d day of January, 1921, and 
recorded at page 634 in record 15 of the lien rec- 
ords of and for Pierce County, Washington. 

EK. E. DAVIS & COMPANY. 

(Corporate Seal) Attest: E. E. DAVIS, 

Secretary. 
By E. B. DAVIS, 
President, 
Claimant. [291] 


State of Washington, 
County of King,—ss. 

E. B. Davis, being duly sworn, says: I am the 
President of the above-named claimant, EH. EK. Davis 
& Company, a corporation; I have heard the forego- 
ing claim read and know the contents thereof and 
believe the same to be just. 

[Seal ] (Signed) E. B. DAVIS, 
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Subscribed and sworn to before me this 7th day 
of Api 192i, 
JAMES W. REYNOLDS, 
Notary Public in and for the State of Washington, 
Residing at Seattle. 


State of Washington, 
County of King,—ss. 

James W. Reynolds, being duly sworn, says: I 
am the attorney of and for the claimant, E. E. 
Davis & Company, a corporation above named; I 
have heard the foregoing claim read, know the con- 
tents thereof and believe the same to be just. 

[Seal] (Signed) JAMES W. REYNOLDS. 


Subscribed and sworn to before me this 7th day 
of April, 1921. 
DWIGHT D. HARTMAN, 
Notary Public in and for the State of Washington, 
Residing at Seattle. 


No. 593132. Filed by E. E. Davis & Co. Apr. 8, 
1921, Lien Record 16, page 64, at 3:52 P.M. C. A. 
Campbell, County Auditor, Pierce County, Wash. 
By A. L. Kelly, Deputy. Mail to 303 Burke Bldg., 
Seattle, Wn. 2:10. 


[Indorsed]: Filed in the United States District 
Court, Western District of Washington, Southern 
Division. May 20, 1921. F. M. MHarshberger, 
Clerk. By Ed M. Lakin, Deputy. [292] 
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Answer of Far West Clay Company to Cross-Com- 
plaint of John P. Duke and Scandinavian- 
American Bank of Tacoma. 

Comes now the Far West Clay Company, a cor- 
poration, one of the defendants in the above-en- 
titled action, and answering the cross-complaint of 
John P. Duke, Supervisor of Banks in the State of 
Washington, in charge of the liquidation of the 
Scandinavian-American Bank of Tacoma, and the 
Scandinavian-American Bank of Tacoma,— 

I. 

Defendant has no knowledge whether the Penn 
Mutual Life Insurance Company endorsed the note, 
or sold, or assigned, or transferred the mortgage, as 
set forth in paragraph 18 of said cross-complaint, 
to John P. Duke, Supervisor of Banking in the 
State of Washington; and it has no knowledge 
whether he is now the owner and holder thereof. 
It denies that its lien is inferior, subject to or sub- 
ordinate to the lien of said note and mortgage and 
that the sum of seven thousand dollars ($7000.00), 
or any greater sum than two thousand dollars 
($2000.00), is a reasonable attorney’s fee for fore- 
closing said mortgage. 

And this defendant further alleges that the said 
cross-complainants have no right to foreclose the 
mortgage set forth and referred to in said first 
cross-complaint in this action, for the reason that 
the mortgage only relates to and embraces a part 
of the real estate involved in the amended and sup- 
plementary complaint herein, and involved in this 
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action, and that there is a misjoinder of causes 
of action in said cross-complaint, and for the fur- 
ther reason that neither J. E. Chilberg nor Annie 
M. Chilberg, the makers of the note referred to in 
the said cross-complaint, and the makers of the 
mortgage therein referred to, are parties to this 
action, and without them, as this defendant is in- 
formed and believes the said cross-complaints have 
no right to foreclose this note and mortgage in this 
action, and this Court is without jurisdiction to en- 
tertain this action; and for the further reason that 
there is a defect of parties defendant herein, be- 
cause the said Chilbergs should be made parties to 
an action foreclosing the said mortgage. 
IT. 

And this defendant further alleges that prior to 
the execution of the mortgage therein referred to, 
the said lots 11 and 12, in block 1003, were owned 
by the Scandinavian-American Bank of Tacoma, 
subject to certain mortgages thereon, which the 
said Scandinavian-American Bank of Tacoma had 
assumed and agreed to pay, which mortgages se- 
cured its own debts and obligations; that thereafter 
said real estate was conveyed by the said Scandi- 
navian-American Bank of Tacoma to the said J. E. 
Chilberg, without any consideration whatever, 
merely for the purpose of having the said J. EH. 
Chilberg and Annie M. Chilberg, his wife, who were 
interested in the said Bank, execute the mortgage 
referred to in said cross-complaint, instead of the 
said Bank itself doing so; which mortgage was 
given for money used to pay the mortgage or mort- 
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gages already on said lots, and that upon the exe- 
cution of the said mortgage, the said Chilberg and 
wife, reconveyed the said lots to the said Bank by 
warranty deed; that while the said note and mort- 
gage were executed by the said Chilbergs, yet, as a 
[293] matter. of fact, it was well understood be- 
tween all the parties, that the said note was the 
debt and obligation of the said Bank, and not that 
of the said Chilberg and wife, who had no interest 
in the said property, and who were mere dummies 
for the said Bank. 
PV, 

Defendant further alleges that when the said 
Chilberg and wife conveyed the said lots to the 
said Bank, and it became the owner thereof, the 
said note and mortgage, referred to in the said 
eross-complaint, were its own debt and obligation, 
and that when the said lots were sold to the 
Scandinavian-American Building Company by the 
said Bank, the said note and mortgage referred to 
in the said cross-complaint, remained and continued 
to be the debt and obligation of the said Bank, 
and were such at the time it suspended business, 
and at the time John P. Duke, Supervisor of 
Banking in the State of Washington, took charge 
of the said Bank, and they were such at the time 
of the alleged purchase thereof by the said John 
P. Duke, and the assignment thereof to him, as 
set forth in the said cross-complaint. 

[Inserted at the end of Paragraph IV as part 
thereof, under order of court made on Oct. 19 1921, 
in purance of stipulation of counsel.—E. EK. C.] 


McClintic-Marshall Company et al. 403 


That the said lots were sold and conveyed to the 
said Building Company by the said Bank by a 
deed with covenants of general warranty and that 
the said Bank, then and there, in consideration 
of the promise of said Building Company to pay 
for said lots, expressly assumed said mortgage debt 
and promised the said Building Company to pay 
the same. 

V. 

Defendant further alleges that during the year 
1920, the Scandinavian-American Bank of Tacoma 
formed the plan of erecting a building on lots 
11 and 12 in block 1003, referred to in the first 
cross-complaint, and also on lot 10 adjoining the 
saine; but the building planned by it was so costly 
and expensive that the said Bank could not erect 
the same without investing in it a sum in excess 
of thirty per cent of its capital, surplus and un- 
divided profits, which would be in violation of the 
statutes of the State of Washington, unless the 
consent of the Bank Examiner thereto was obtained ; 
that the consent of the Bank Examiner thereto 
could not be obtained. 

VI. 

That thereupon the said Bank determined to do 
indirectly what it was prohibited by the said 
statutes from doing directly, and formed the scheme 
to erect the said building through the agency of a 
corporation formed and owned by it and its officers; 
that in pursuance of the said scheme the Scandina- 
vian-American Building Company, referred to in 
said cross-complaint, was formed and incorporated, 
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at the instigation and request of the said Bank 
and in its sole interest, by certain of its officers 
and stockholders, who had no substantial financial 
interest therein, but who merely organized the said 
Company and subscribed to the capital stock thereof 
as agents and dummies of the said Bank, which, 
after the said organization, took, received and held 
the capital stock therein as its own. 
Vil. 

That in pursuance of the said scheme the said 
Bank paid for lot 10, adjoining the said lots 11 and 
12, in block 1003, and thereupon caused it to be 
conveyed to the said Building Company, and there- 
after, through the agency of the said Building 
Company, it began the construction of the building 
on said lots, referred to in said cross-complaint, and 
advanced a large sum of money to the said Building 
Company, which was expended in the construction 
thereof. [294] 

[Inserted at end of paragraph VII as part 
thereof under order of court made Oct. 19, 1921, 
in pursance of stipulation of counsel—E. E. C.] 

And said Bank took part in the construction of 
said building and induced, encouraged and per- 
suaded the defendant and others to furnish mate- 
rials and labor for the construction thereof. 

aul, 

That the said Bank used a large part of its funds 
in carrying out the said scheme and in partially 
erecting the said building, and thereupon it became 
impracticable to obtain sufficient money to erect the 
said building, and pay for the labor and materials 
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used in the construction thereof, and the entire 
scheme thereupon collapsed, both the said Bank and 
the said Building Company became and were found 
to be insolvent, and a receiver was appointed in this 
ease for the said Building Company, and cross- 
complainant, John P. Duke, Supervisor of Banking 
in the State of Washington, took charge of the said 
Bank, as an insolvent Bank, and is now closing up 
its business and affairs, in accordance with the laws 
of the State of Washington. 

IX. 

Defendant alleges that the said Building Com- 
pany was merely the agent and creature of the said 
Bank, and that the erection of the said building 
was the act of the said Bank, operating through 
its agency, in the sole interest of the said Bank; 
that while title to said lots was nominally vested 
in said Building Company, yet in reality they 
remained the property of the said Bank, and were 
so at the time of the purchase of the mortgage 
referred to in said cross-complaint, by the said 
John P. Duke, Supervisor of Banking in the State 
of Washington, as aforesaid. 

X. 

Defendant further alleges that at the request of 
the Scandinavian-American Building Company, 
and while it was the holder of the legal title to said 
lots, it furnished to said Building Company 
builders’ materials for use in the construction of 
the said building, hereinbefore referred to, and that 
within ninety days from the furnishing thereof, 
it filed a notice in writing in the office of the auditor 
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of Pierce County, Washington, duly verified as re- 
quired by law, claiming a lien on the said building 
and on the said lots, for the amount due on the said 
builders’ materials, and that it thereby acquired a 
valid lien on the said building and on the said lots, 
for the price and value of the said builders’ mate- 
rials, to wit, the sum of $22,165.34; that in its 
counterclaim in this action, served on _ cross- 
complainants, it seeks a foreclosure of the said lien 
against all the parties to this action. 
XI. 

Defendant alleges that when the said John P. 
Duke, Supervisor of Banking in the State of 
Washington, paid to the Penn Mutual Life Insur- 
ance Company, the amount of the said note, the 
said payment operated as a payment and as a 
discharge thereof, and that on account of the facts 
hereinbefore set forth, it would be inequitable and 
unjust to permit the said John P. Duke, as such 
Supervisor of Banking in the State of Washington, 
to hold the said note, which in fact was and 
represented a debt of the said Bank, and to enforce 
it against the lien of this defendant, and the said 
John P. Duke is estopped from so doing. [295] 

XII. 

That when the said John P. Duke, as Supervisor 
of Banking in the State of Washington, bought 
the said note and mortgage and took an assignment 
thereof, he had full notice and knowledge of all the 
facts hereinbefore set forth. 

XITT. 

And defendant further alleges that the said John 

P. Duke, as Supervisor of Banking in the State 
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of Washington, had no right, power or authority 
to purchase the said note and mortgage, referred 
to in the said cross-complaint, from the Penn Mu- 
tual Life Insurance Company, or to take an as- 
signment thereof. 
: GY 

Answering the second cross-complaint, set forth 
in the said answer and cross-complaint, defendant 
‘has no knowledge whether the corporation ‘‘Drury 
the Tailor, Inc.,’’ deeded the lot referred to in para- 
graph I of the said second cross-complaint, to the 
Scandinavian-American Bank of Tacoma for $65,- 
000 or any other sum, and it has no knowledge 
whether the said Scandinavian-American Building 
Company agreed to deliver to the said Bank, bonds 
of the value of $350,000 or any other value or sum, 
as set forth in said paragraph I; and it has no 
knowledge whether the said Building Company 
agreed to deliver to the said Bank the said bonds 
within a period of four months; and it has no 
knowledge whatever as to the agreement between 
the said Building Company and the said Bank, 
referred to and set forth in said paragraph I of 
the second cross-complaint; and it has no knowledge 
as to its terms as therein set forth. 

DOV 

Defendant has no knowledege whether the agree- 
ment referred to in paragraph ILI of said second 
cross-complaint was not put on record in reliance 
upon the agreement of the contractors therein re- 
ferred to, whether the right to file a len was 
waived, and defendant denies that the Sceandina- 
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vian-American Bank of Tacoma is entitled to a 
lien on the premises therein referred to, as set 
forth in paragraph IV of said second cross-com- 
plaint; and it denies it made any agreement waiv- 
ing its rights to file a lien as set forth in said 
paragraph III. 

XVI. 

Defendant denies that its lien upon the premises 
referred to in the said second cross-complaint, is 
inferior, or subject to, or subsequent to the lien of 
the cross-complainants therein. 

XVII. 

Defendant admits that the title to lot 10 in block 
1008, referring to paragraph II of the said second 
/eross-complaint, was in ‘‘Drury, the Tailor, Inc.,”’ 
and that ‘‘Drury, the Tailor, Inc.,’’ deeded the said 
lot to the Scandinavian-American Building Com- 
pany, and that the title to lots 11 and 12 in block 
1003 was in the Scandinavian-American Bank of 
Tacoma, and that the said Bank deeded the said 
lots to the said Building Company, as set forth in 
sald paragraph II of said second cross-complaint; 
but defendant has no knowledge whether the said 
lots were deeded to the said Building Company in 
consideration of the agreement of the said Build- 
ing Company to deliver the bonds therein referred 
to, to the said Bank; and it has no knowledge 
whether it was a [296] part of the agreement 
between the said Bank and the said Building Com- 
pany that the said bonds should be delivered to 
the said Bank and it has no knowledge whether a 
first mortgage in the sum of $600,000 was to be 


McClintic-Marshall Company et al. 409 


executed by the said Building Company, for all 
of the said lots, in accordance with the terms of the 
said agreement; and it has no knowledge whether 
a mortgage in the sum of $750,000 was to be exe- 
cuted and delivered as a second mortgage on the 
said premises; defendant further alleges that it 
has no knowledge whether the agreement, referred 
to in said paragraph as Exhibit ‘‘AX,’’ was actually 
made between the said Bank and the said Building 
‘Company. 
XVIII. 

Answering the said second cross-complaint, de- 
fendant further alleges that on or about the 5th 
day of August, 1920, under a contract between it 
and the said ‘Scandinavian-American Building 
i:Company, it began to furnish building tiling, and 
‘builders’ materials of various kinds, consisting of 
‘partition tiling, beam covers, key blocks, skews and 
other tiling, for use in the construction of a cer- 
tain bank and office building, which the said Build- 
ing Company was erecting on lots 10, 11 and 12, in 
block 1003 in Pierce County, Washington, and in 
that part of the City of Tacoma, known and de- 
scribed as New Tacoma, as shown on the map and 
plat of New Tacoma, on file in the office of the 
auditor of Pierce County, Washington, and that 
the said builders’ material were used in the con- 
struction of the said building, which was on the 
said lots. 

XIX. 

That this defendant thereafter continued to fur- 

nish the said builders’ materials, until on January 
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13th, 1921, it ceased to furnish the same, and that 
the said builders’ materials were furnished and 
delivered to the said Building Company, at the 
said building, at its request, and that the price 
thereof as agreed upon between this defendant and 
the said Building Company was $29,048.58, which 
sum was the fair and reasonable value thereof, and 
that no part thereof was paid, except the sum of 
$6,883.24. 
XX. 

That the said builders’ materials were sold under 
a contract, providing for the payment thereof 
thirty days after the delivery thereof, but that al- 
though payment thereof was due more than thirty 
days after the delivery of said builders’ materials, 
no part thereof has been paid, except as above set 
forth. 

OXI 

Defendant further alleges that afterwards, and on 
the 19th day of January, 1921, it filed a notice of 
claim of lien in the office of the auditor of Pierce 
County, Washington, in writing, claiming a lien 
on the said building, hereinbefore referred to, 
erected on the lots aforesaid, and on the said lots 
as the lots on which the said building was being 
erected, for the amount due for the said builders’ 
materials, a copy of which lien is hereto attached, 
as Exhibit ‘‘A”’ thereto; that the said notice of 
claim of lien was duly and regularly acknowledged 
and was filed in the office of the auditor of Pierce 
County, Washington, and was duly recorded on 
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the 24th day of January, 1921, in Lien Record No. 
15, page 636. [297] 
OG 

Defendant alleges that by virtue of the furnishing 
of the builders’ materials, hereinbefore referred to, 
and by the filing of the said notice of claim of lien, 
hereinbefore set forth, it acquired and has a lien 
on the said building, hereinbefore referred to, 
erected on said lots 10, 11, 12 in Block 1003, and on 
the said lots, for the amount due for the said build- 
ers’ materials, and interest thereon, and defendant 
further alleges, that in this action it has filed a 
eross-complaint against the complainant therein, 
and all of the defendants therein, setting up its 
lien, and asking for a foreclosure thereof, in ac- 
cordance with the practice of this Court in such 
eases, and alleging that its lien is prior to the lien 
or claim of the cross-complainants, John P. Duke 
and the Scandinavian-American Bank of Tacoma, 
as set forth in their second cross-complaint. 

XXIII. 

Defendant further alleges in this connection, 
that at the time it furnished the builders’ materials, 
hereinbefore referred to, it had no notice or knowl- 
edge whatever of the agreement, set forth in the 
second cross-complaint aforesaid, and that it had 
no notice or knowledge that the Scandinavian- 
American Building Company had agreed to pay 
the Scandinavian-American Bank of Tacoma any 
sum whatever for the lots hereinbefore referred 
to, and it alleges that it had no notice or knowledge 
that the said Building Company had agreed to pay 
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the said Bank for the said lots, by the delivery to it 
of bonds, or any other property or money, or that 
it had agreed to give a mortgage on the said lots for 
the sum of $600,000, or any other sum, as set forth 
in the said second cross-complaint, and it alleges 
that its said lien is therefore prior to the rights 
of the said Bank and of the said John P. Duke, as 
Supervisor of Banking liquidating said Bank, un- 
der and by virtue of said contract and arising 
from said sale. 
XXIV. 

Answering the third cross-complaint set forth 
in the said answer and cross-complaint, defendant 
alleges that it has no knowledge whether the ‘Scan- 
dinavian-American Building Company obtained 
from the Metropolitan Life Insurance Company 
an agreement to lend $600,000.00 on the building 
as set forth in paragraph II thereof, and it alleges 
that it has no knowledge whether G. Wallace Simp- 
son represented that he could or would pledge the 
mortgage therein referred to to obtain money, and 
it has no knowledge whether the sums thereby ob- 
tained were to be repaid to the lenders thereof 
out of the money obtained from the Metropolitan 
Life Insurance Company as set forth in the said 
second paragraph. 

XXV. 

Defendant denies that the Scandinavian-Ameri- 
can Building Company executed and delivered to 
G. Wallace Simpson the promissory note referred 
to in paragraph III of said third cross-complaint 
in accordance with the agreement therein referred 
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to, and it also denies that it executed the said prom- 
issory note in the due exercise of the powers and 
authorities in that behalf by it possessed, and. it 
denies that due corporate action was first had for 
the purpose of making, executing or delivering the 
said note as set forth in paragraph III of said 
third cross-complaint. [298] 

XXVI,. 

Defendant denies that the Scandinavian-Ameri- 
can Bank of Tacoma made, executed or delivered 
to the said G. Wallace Simpson the mortgage re- 
ferred to in paragraph IV of said third cross- 
complaint in the due exercise of the powers and 
authorities by it in that behalf possessed, and it 
denies that it was executed after corporate action 
had first been had in respect thereto. 

XXVII. 

Defendant alleges that it has no knowledge 
whether the Scandinavian-American Bank of Ta- 
coma began the erection of the sixteen story build- 
ing referred to in pargraph VII of said third cross- 
complaint, pursuant to the contracts therein re- 
ferred to, but it denies affirmatively as alleged in 
paragraph VII that all of the contracts therein re- 
ferred to provided that the laborers and material- 
men should have no lien against the real property 
described in the contracts referred to as Exhibit 
“*X.’’ On the contrary, this defendant alleges that 
it made no contract whatever with the Scandinavian- 
American Building Company or anyone else by 
which it waived its lien for the builders’ materials 
hereinafter referred to, or agreed that it should 
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have no lien against the real property referred to 
in said paragraph. 
KXV TU 

Defendant denies that thesum of $40,000.00 is 
a reasonable attorneys’ fee in the matter of fore- 
closing the mortgage set forth in said third cross- 
complaint. On the contrary it alleges that a rea- 
sonable sum for so doing is the sum of $2500.00, 
and no more. 

XXIX. 

Defendant denies that its interest, claim and lien 
on the premises referred to in said third cross- 
complaint, which is hereinafter more specifically 
set forth, is inferior or subsequent to the alleged 
hen of the cross-complainants set forth in the said 
cross-complaint. 

XXX. 

Defendant has no knowledge whether the Scan- 
dinavian-American Bank of Tacoma advanced to 
the Scandinavian-American Building Company 
the sum of $432,822.99, or any other sum, between 
the 25th day of June, 1920, and the 15th day of 
January, 1921, or at any other time, as set forth 
in paragraph VIII of said third cross-complaint, 
but it denies affirmatively that in making the alleged 
advances, referred to in said paragraph, the said 
bank fulfilled the agreement of the said G. Wallace 
Simpson therein referred to, to the extent of the 
said $432,822.99 or any other sums. 

XXXI, 

Further answering said third cross-complaint, 

defendant alleges that the note and mortgage for 
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$600,000.00 referred to therein, were executed and 
delivered by the president and secretary of the said 
Scandinavian-American Building Company with- 
out any power or authority so to do from the trus- 
tees or stockholders of said company and that the 
execution of the said note and mortgage was not 
made or performed in pursuance of any power or 
authority conferred on the said officers by the vote 
of a majority or [299] a quorum of the trustees 
of the said company at any meeting of the said 
trustees lawfully assembled or otherwise, and the 
same was therefore invalid and void as was well 
known to the said Scandinavian-American Bank of 
Tacoma at the time it took the alleged assignment 
of the said note and mortgage from the said G. 
Wallace Simpson. 
XXXII. 

Defendant further alleges that the alleged note 
for $600,000.00 and mortgage securing the same, 
referred to in said third cross-complaint, were de- 
livered to the said G. Wallace Simpson as agent 
for the Scandinavian-American Building Company, 
for the express purpose of enabling him to sell and 
dispose of the same and to secure the money there- 
for and that he had no power or authority to dis- 
pose of, sell, assign, transfer or pledge the said 
note or mortgage, except to sell the same to ob- 
tain the money therefor. That the said Scandina- 
vian-American Bank of Tacoma well knew the said 
purpose for which the said note for $600,000.00 
and the mortgage securing the same, were executed 
and delivered to the said G. Wallace Simpson, and 
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it well knew that he had no power or authority 
to sell, assign or transfer the same except for 
money received, and this defendant alleges that 
when the Scandinavian-American Bank of Tacoma 
took this assignment of said note and mortgage 
from the said G. Wallace Simpson, no money or 
consideration was paid to the said G. Wallace 
Simpson or anyone else therefor. 


XXXII. 

Defendant further alleges that the said promis- 
sory note to the said G. Wallace Simpson, and the 
mortgage securing the same, were executed and de- 
livered to him without any consideration therefor 
and that during the time the said note and mort- 
gage were held by the said G. Wallace Simpson, 
neither their money nor labor, or anything else of 
value, were paid to or received by the Scandinavian- 
American Building Company therefor, and it was 
beyond the power of the said Scandinavian-Ameri- 
ean Building Company, its trustees. officers or 
agents, to execute, deliver or assign the said note 
and mortgage, without any consideration, and the 
same together with the assignment thereof are void. 


